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WRECKING THE INTERNET TO SAVE IT? 
THE FCC’S NET NEUTRALITY RULE 


WEDNESDAY, MARCH 25, 2015 

House of Representatives 
Committee on the Judiciary 
Washington, DC. 


The Committee met, pursuant to call, at 2:07 p.m., in room 2141, 
Rayburn Office Building, the Honorable Bob Goodlatte (Chairman 
of the Committee) presiding. 

Present: Representatives Goodlatte, Smith, Chabot, Issa, Forbes, 
King, Franks, Gohmert, Jordan, Poe, Marino, Collins, DeSantis, 
Walters, Buck, Ratcliffe, Bishop, Conyers, Nadler, Lofgren, Jackson 
Lee, Cohen, Johnson, Chu, Deutch, Richmond, DelBene, Jeffries, 

Staff Present: (Majority) Shelley Husband, Chief of Staff & Gen- 
eral Counsel; Branden Ritchie, Deputy Chief of Staff & Chief Coun- 
sel; Allison Halataei, Parliamentarian & General Counsel; Kelsey 
Williams, Clerk; Anthony Grossi, Counsel; (Minority) Perry Apel- 
baum. Staff Director & Chief Counsel; Danielle Brown, Parliamen- 
tarian; James Park, Counsel; and Rosalind Jackson, Professional 
Staff Member. 

Mr. Goodlatte. Good afternoon. The Judiciary Committee will 
come to order. Without objection, the Chair is authorized to declare 
recesses of the Committee at any time. 

We welcome everyone to this afternoon’s hearing on “Wrecking 
the Internet to Save It? The FCC’s Net Neutrality Rule,” and I will 
begin by recognizing myself for an opening statement. 

On February 26, the Federal Communications Commission voted 
3-to-2 along party lines to approve the commission’s new Open 
Internet order. FCC Chairman Wheeler argues that this order will 
preserve and protect the Internet as a platform for innovation, ex- 
pression, and economic growth. He claims that the order will not 
raise Internet service costs, slow broadband speeds, reduce invest- 
ment, limit consumer choice, or let the government regulate rates. 

Chairman Wheeler also asserts that the commission’s dramatic, 
last-minute departure from the FCC’s proposed rule was made 
independently without undue White House influence and was con- 
sistent with the Administrative Procedure Act. 

Today’s hearing will challenge each and every one of these asser- 
tions. The order will undoubtedly raise Internet service costs. The 
text specifically permits the FCC to impose additional fees, raises 
the rate carriers must pay to deploy broadband, and opens the door 

( 1 ) 
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to higher State and local taxes. The result is an estimated $11 bil- 
lion in new taxes and fees. 

This estimate, moreover, does not include regulatory compliance 
costs. An army of lawyers and accountants will be required to com- 
ply with the 300-plus page order and the dizzying array of addi- 
tional regulations, proceedings, and opinions that it contemplates. 
The order will also slow broadband speeds. 

Europe already imposes utility-style regulation on its broadband 
providers. As result, Europe trails America in virtually every meas- 
urable categop^ relating to Internet speed and deployment. Indeed, 
Europe is thrilled that the FCC is leveling the competitive playing 
field. The Secretary General of the European Policy’s Party re- 
cently remarked that the FCC was about to impose the type of reg- 
ulation which has led Europe to fall behind the U.S. in levels of 
investment. 

The FCC’s order will reduce consumer choice. A group of 142 
wireless Internet service providers, 24 of the country’s smallest 
ISPs, and the Small Business and Entrepreneurship Council all 
urged the FCC not to impose Title II regulation, because it would 
hinder our ability to further deploy broadband, erode investment 
and innovation, and badly strain our limited resources. 

These are the types of companies that serve small and rural com- 
munities, like many in my district, and the FCC’s regulations 
threaten their very livelihood. Forcing companies out of business 
rarely results in more consumer choice. 

The FCC’s order will discourage investment. Nothing chills in- 
vestment faster than regulatory uncertainty, and this order is the 
very definition of it. It allows the FCC to regulate virtually any ac- 
tivity it deems to have violated its vaguely worded, seven-factor 
“Internet conduct” standard. 

Chairman Wheeler describes this new authority as “sitting there 
as a referee and being able to throw the flag.” What he doesn’t tell 
you is that he won’t be the only one who can throw the flag. 
Hoards of trial lawyers will now have the ability to file a suit in 
any Federal court in the country claiming violations of the new, 
vague conduct standard. 

Additionally, there is uncertainty regarding the validity of the 
FCC’s order itself, which has already been challenged in court. The 
last time the FCC acted in this area, it took over 3 years for the 
courts to largely invalidate the FCC’s net neutrality rule. 

Chairman Wheeler told other congressional Committees that the 
order does not allow the FCC to regulate rates. Chairman Wheeler 
further argues that his commission will set precedent that will 
make it more difficult for future commissions to regulate rates. Yet, 
it is this very commission that has overturned decades of precedent 
to categorize Internet service under Title II. Obviously, precedent 
does not carry much weight at the FCC. 

Furthermore, it increasingly appears that the FCC changed its 
proposed order under political influence, rather than independ- 
ently. In the words of Commissioner Pai, “Why is the FCC chang- 
ing course? President Obama told us to do so.” 

Finally, the public did not receive adequate notice of the final 
rule as required by the Administrative Procedure Act. Nearly every 
facet of the final rule is distinguishable from the proposed rule, and 
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many aspects of the final rule did not receive even a single mention 
in the proposed rule. 

The Internet that existed before this FCC order was dynamic, 
competitive, open, and free. By raising costs, imposing a heavy reg- 
ulatory burden, introducing regulatory uncertainty, and instituting 
government meddling into nearly every aspect of the Internet, the 
FCC will seriously undermine the competitive nature of the Inter- 
net. Barriers to entry will rise. Smaller rivals will be forced to exit. 
And consolidation will likely ensue. 

Given these fundamental changes to the Internet, one would ex- 
pect widespread documented abuses. Yet, within its 300-plus page 
order, the FCC does not point to a single example of actual anti- 
competitive conduct occurring on the Internet. Four million Ameri- 
cans wrote the FCC asking it to protect and promote an Open 
Internet. The FCC turned a deaf ear and delivered the most heavy- 
handed regulatory regime imaginable. 

The FCC has destroyed the city in order to save it. 

I look forward to hearing today’s testimony on how the FCC’s 
order will impact the future of competition on the Internet, and I 
now am pleased to yield to the Ranking Member of the Committee, 
the gentleman from Michigan, Mr. Conyers, for his opening state- 
ment. 

Mr. Conyers. Thank you, Mr. Chairman, for your views. 

Now, the full Committee of Judiciary has a central role in study- 
ing the issue of net neutrality, and, more generally, competition on 
the Internet. As the Committee considers today the specific ques- 
tion of what impact the Federal Communication Commission’s lat- 
est Open Internet order has on competition and innovation, we 
should keep several factors in mind. 

To begin with, whatever approach one uses to ensuring an Open 
Internet inaction is not an option. There are real threats to net 
neutrality. And as I have observed earlier at hearings in 2008, 
2011, 2014, there are many areas in the United States where con- 
sumers have the choice of only one or two broadband Internet serv- 
ice providers. As a result, these providers effectively function as 
monopolies or duopolies. 

In turn, their control over the broadband access market can re- 
sult in differential treatment of content, depending on how much 
a content provider pays, whether the broadband provider also of- 
fers competing content, or if any other financial incentive for dis- 
criminating for or against given content were present. 

These concerns I have expressed before and have only become 
more problematic since then, particularly in light of further acqui- 
sition by broadband providers that may result in even less con- 
sumer choice, less innovation, higher costs, more power in the 
hands of these few broadband providers. 

In light of this threat, I commend the Federal Communications 
Commission and its leadership for its work in crafting a strong set 
of rules for ensuring an Open Internet. Congress has created the 
FCC to develop the specialized expertise to properly regulate the 
complex telecommunications industry in the service of public inter- 
est. 

After a lengthy rulemaking period, during which almost 4 million 
Americans and all industry stakeholders made their voices heard 
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on this issue, the FCC has fulfilled that mandate with respect to 
preserving and promoting an Open Internet. Rules to address net 
neutrality have the benefit of addressing potential threats to an 
Open Internet before they fully materialize. 

Additionally, having a set of best practices enshrined in rules 
would provide certainty for industry. The FCC’s net neutrality 
rules, therefore, must be given an opportunity to take root. 

So I am pleased that the FCC’s Open Internet order contains key 
provisions that I and others have long called for and that will help 
protect competition. They include a rule preventing broadband pro- 
viders from blocking Internet access; from imposing paid 
prioritization of Internet traffic; also a restriction prohibiting any 
other practices that unreasonably interfere with or disadvantage 
users’ ability to access broadband service or lawful content applica- 
tions or services; and a requirement mandating disclosure to users 
of information concerning network management practices and any 
terms, conditions, or limitations on the broadband service itself. 

These measures are critical to protecting the virtuous cycle of in- 
novation, which net neutrality fosters, and which ensures both 
competition and innovation among broadband and content pro- 
viders to the ultimate benefit of consumers. 

Finally, enforcement of existing antitrust law as the exclusive or 
primary means of ensuring an Open Internet would be insufficient. 

Under the current antitrust law, there is relatively little that 
regulators can do outside the merger review context to address the 
conduct of a regulated industry, such as broadband Internet serv- 
ice, with respect to enforcing net neutrality principles. 

Through a series of decisions, the Supreme Court has limited the 
potential to successfully pursue claims under the Sherman Anti- 
trust Act with respect to net neutrality. Moreover, exclusive reli- 
ance on antitrust enforcement is simply insufficient. 

While having the benefit of a more nuanced and fact-specific ap- 
proach to the problem, antitrust enforcement alone, I am sorry to 
say, would also be a cumbersome, more limited, more resource-in- 
tensive, and after-the-fact way to develop a regulatory regime for 
net neutrality. 

Another potential approach would be for the Federal Trade Com- 
mission to use its authority under Section 5 of the Federal Trade 
Commission Act to stop unfair methods of competition. Although I 
hold an expansive view of Section 5, to the extent that this ap- 
proach goes beyond the scope of the Sherman Act or other antitrust 
laws, it would be very controversial, as some of my friends here in 
the Committee would be the first to note. 

So finally, moreover, antitrust law is not sufficiently broad in 
scope, as it fails to address the noneconomic goals of net neutrality, 
including the promotion of innovation, and the protection of free 
speech and political debate. 

That is why the former Chairman of this Committee, a Repub- 
lican, and Zoe Lofgren from California and I, all three of us intro- 
duced a bipartisan piece of legislation going back to 2006 to 
strengthen antitrust law to address net neutrality, in part because 
the FCC was doing too little at that time, in my view. 

So I do not have that concern with the FCC’s latest Open Inter- 
net order. Rather, I congratulate them on their good work. And I 



5 


welcome all of our witnesses, especially the chairman of FCC him- 
self, to join in this discussion this afternoon. 

And I thank you, Mr. Chairman, for the time. 

Mr. Goodlatte. Thank you, Mr. Conyers. 

And without objection all other Members’ opening statements 
will be made a part of the record. 

We welcome our very distinguished panel today. And if you 
would all rise, I will begin by swearing in the witnesses. 

Do you and each of you swear that the testimony that you are 
about to give shall be the truth, the whole truth, and nothing but 
the truth, so help you God? 

Thank you very much. 

Let the record reflect that all of the witnesses responded in the 
affirmative. 

Tom Wheeler is the current chairman of the Federal Communica- 
tions Commission. Prior to his appointment to the commission by 
President Obama, Chairman Wheeler was involved in tele- 
communications as a policy expert, advocate, and businessman. He 
has worked in senior positions at two technology investment com- 
panies, founded a technology company, and served as president and 
CEO at both the National Cable Television Association, and the 
Cellular Telecommunications and Internet Association. Chairman 
Wheeler earned his undergraduate degree from the Ohio State Uni- 
versity. 

Ajit Pai currently serves as an FCC Commissioner. Prior to his 
appointment to the commission by President Obama, Commissioner 
Pai held several positions within the FCC’s Office of General Coun- 
sel, including as Deputy General Counsel. 

Before joining the FCC, Commissioner Pai worked in both the 
public and private sectors. He was a communications law partner 
at the firm Jenner & Block, associate general counsel at Verizon, 
a trial attorney in the Antitrust Division of the Department of Jus- 
tice, and chief counsel to a Senate Judiciary Subcommittee, and a 
clerk for Judge Feldman in the District Court of the Eastern Dis- 
trict of Louisiana. 

Commissioner Pai earned his undergraduate degree with honors 
from Harvard University, and his law degree from the University 
of Chicago, where he was an editor of the law review. 

Joshua Wright currently serves as a commissioner to the Federal 
Trade Commission. Prior to his appointment to the commission by 
President Obama, Commissioner Wright was a professor at George 
Mason University School of Law and held a courtesy appointment 
in the Department of Economics. He is a leading scholar in anti- 
trust law, economics, and consumer protection, and has published 
more than 60 articles and book chapters, coauthored a leading 
casebook, and edited several book volumes focusing on these issues. 

Commissioner Wright is currently on his fourth stint at the FTC, 
having previously served in both the Bureau of Economics and Bu- 
reau of Competition. 

Commissioner Wright earned his undergraduate degree with 
honors from the University of California, San Diego, and his law 
degree and Ph.D. from UCLA. 

Terrell McSweeny currently serves as commissioner to the FTC. 
Prior to her appointment to the commission by President Obama, 
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Commissioner McSweeny served as chief counsel for the Competi- 
tion Policy and Intergovernmental Relations Department within 
the Antitrust Division of the Department of Justice. Commissioner 
McSweeny previously served as senior adviser to President Obama 
and Vice President Biden, deputy chief of staff to then-Senator 
Biden, and counsel to the Senate Judiciary Committee. She also 
worked in private law practice at the firm O’Melveny & Myers. 

Commissioner McSweeny earned her undergraduate degree from 
Harvard University, and her law degree from Georgetown Univer- 
sity School of Law. 

All of your written statements will be entered into the record in 
their entirety, and we ask that each of you summarize your testi- 
mony in 5 minutes or less. To help you stay within that time, there 
is a timing light on your table. When the light switches from green 
to yellow, you have 1 minute to conclude your testimony. When the 
light turns red, that is it, time is up. It signals that your 5 minutes 
have expired. 

Chairman Wheeler, we are very appreciative of your being here 
today. You are welcome to begin the testimony. You may want to 
push the button on that and pull the microphone closer. 

TESTIMONY OF THE HONORABLE TOM WHEELER, CHAIRMAN, 
FEDERAL COMMUNICATIONS COMMISSION 

Mr. Wheeler. As you said, Mr. Chairman, I did not go to law 
school, but I have built companies, met payrolls, and created jobs, 
and it is from that perspective that I would like to address the 
issues today. 

The widespread use of the Internet exists because of decisions of 
the FCC decades ago that restrained the power of the dominant 
telecommunications network operator. To take one example that 
was important in my education as an entrepreneur, FCC regula- 
tions enabled open access for the modems that powered the early 
use of the Internet. There would have been no AOL without the 
FCC’s openness mandate, for instance. 

The whole Open Internet debate burst into the public conscious- 
ness when a Republican-led FCC took action against Comcast for 
degrading the delivery of content. The decision was overturned in 
court. 

That led to the 2010 Open Internet rules. These, too, were chal- 
lenged, and the court remanded them to the agency because the 
commission imposed common carrier-like requirements on activities 
previously characterized as information services. 

Nonetheless, the court upheld the commission’s power to protect 
the Open Internet and observed, “Broadband providers represent a 
threat to Internet openness.” 

This observation is not academic theory. It was my real-life expe- 
rience as an entrepreneur. I was part of a new pay-per-view video 
service. When we would seek to get on a cable system, the first 
question the cable operator would ask is, what is our cut? Access 
had to be purchased. 

Likewise, when I was a venture capitalist in the early days of 
mobile data, the only way a wireless carrier would let an applica- 
tion provider on his network was for a cut of the revenue. Again, 
access had to be purchased. 



7 


When internet protocol allowed consumers to leap these walled 
gardens, the ISPs sought to use their position as network gateways 
to their advantage. 

Congressional leaders such as Representatives Walden and 
Upton, and Senator Thune, as the chairs of the FCC’s authorizing 
Committees, introduced legislation banning blocking, throttling, 
and paid prioritization. Our order has a similar ban, as well as es- 
tablishing that, in the future, ISPs cannot act to hurt consumers 
or innovators, a determination the FCC would make on a case-by- 
case basis, not by broad prescriptive regulations. 

We took a businesslike approach in our report and order. It was 
patterned on the regulation the wireless industry asked for in 
1993, and which has proven so successful. Title II status and the 
forbearance from the old parts of Title II that don’t apply to the 
new circumstances. And it is an approach that worked. 

When, for instance, the big wireless carriers refused to let voice 
customers of smaller carriers roam on their networks, it was a Re- 
publican-led FCC that in 2007 invoked Title II to mandate open ac- 
cess. 

Finally, allow me to quickly reflect on the allegation that our 
order creates business-threatening uncertainty. When Title II was 
applied to broadband DSL in the late 1990’s and early 2000’s, it 
didn’t chill investment. The network industry invested more than 
it had before or since. 

Similarly, during the 4 years the 2010 Open Internet rules were 
in place, broadband capital investment increased steadily, topping 
out at almost $70 billion annually. It is no wonder, therefore, that 
Sprint, T-Mobile, Frontier Communications, Google Fiber, Cable 
Vision, along with hundreds of small rural phone companies and 
the small competitive wireless companies, all say they can build 
their business within Title II. 

Even behemoths like Comcast, AT&T, and Verizon, who opposed 
what we did, continued to invest in their networks even knowing 
the rule was coming. In fact, AT&T and Verizon did so very dra- 
matically in the recent AWS-3 spectrum auction. 

There would be, however, a serious casualty of uncertainty were 
no Open Internet rules in place, the innovators who need to know 
that they will be able to get on the networks owned by Comcast 
and AT&T and Verizon. 

Openness without fear of pay-to-play is the key to innovation. 
Similarly, if investors believe their capital will be siphoned off by 
the big network providers or, worse, the companies won’t be able 
to reach consumers, investment capital will dry up. 

I recognize the propensity of this issue to dance on the heads of 
legal pins. In reality, however, this issue is simply about whether 
those who operate networks will be the rule-makers or whether 
consumers and innovators will have the security of knowing that 
the network operators will not be able to misuse their position. 

Thank you again for this opportunity. I look forward to your 
questions. 

[The prepared statement of Mr. Wheeler follows:] 
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Statement of 
Chairman Tom Wheeler 
Federal Communications Commission 

Hearing on 

“Wrecking the Internet to Save It? The FCC’s Open Internet Rule” 

Before the 

Committee on the Judiciary 
U.S. House of Representatives 

March 25, 2015 


Chairman Goodlatte, Ranking Member Conyers, and distinguished members of the 
Committee, 1 appreciate the opportunity to discuss the FCC’s Open Internet Order from the 
perspective of a business person. I did not go to law school, but 1 have built companies, met 
payrolls, and created jobs. It Is from that perspective that I’d like to address the issues today. 

Widespread use of the Internet exists because of decisions of the FCC decades ago that 
restrained the power of the dominant telecommunications network operator. To take one 
example that was important in my education as an entrepreneur, FCC regulations enabled open 
access for the modems that powered the early use of the Internet. There would have been no 
AOL without the FCC’s openness mandate. 

The whole Open Internet debate burst into the public consciousness when a Republican- 
led FCC took action against Comcast for degrading the delivery of content. That decision was 


disallowed by the court. 
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That led to the 2010 Open Internet rules. These, too, were challenged and the court 
remanded them to the agency because the Commission imposed common carrier-like 
requirements on activities previously characterized as “information services.” Nonetheless, the 
court upheld the Commission’s power to protect the Open Internet and observed: “Broadband 
providers represent a threat to Internet openness.” 

This observation is not academic theory. It was my real-life experience as an 
entrepreneur. 

I was part of a new pay-per-view video service. When we’d seek to get on a cable system 
the first question the cable operator would ask was “what’s our cut?” Access had to be 
purchased. Likewise, when I was a venture capitalist in the early days of mobile data, the only 
way a wireless carrier would let an application provider on its network was for a cut of the 
revenue. Again, access had to be purchased. When Internet Protocol allowed consumers to leap 
these walled gardens, the ISPs sought to use their position as network gateways to their 
advantage. 

Congressional leaders such as Representatives Walden and Upton and Senator Thune, as 
the chairs of the FCC’s authorizing committees, introduced legislation banning blocking, 
throttling and paid prioritization. Our Order has a similar ban, as well as establishing that in the 
future ISPs cannot act to hurt consumers or innovators; a determination the FCC would make on 
a case-by-case basis, not by broad prescriptive regulations. 


2 
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We took a business-like approach in our Report and Order. Tt was patterned on the 
regulation the wireless industry asked for in 1993 and which has proven so successful: Title II 
status and forbearance from old parts of Title II that don’t apply to the new circumstances. And 
it is an approach that worked. When, for instance, the big wireless carriers refused to let the 
voice customers of smaller carriers roam on to their networks, it was a Republican-led FCC that 
in 2007 invoked Title II to mandate open access. 

Finally, allow me to quickly reflect on the allegation that our Order creates business- 
threatening uncertainty. When Title II was applied to broadband DSL in the late ‘90s and early 
2000’s, it didn’t chill investment: the network industry invested more than it had before or since. 
Similarly, during the four years the 2010 Open Internet rules were in place, broadband capital 
investment increased steadily, topping out at almost $70 billion annually.* 

No wonder Sprint,^ T-Mobile,** Frontier Communications,"* Google Fiber,^ Cablevision,® 
along with hundreds of small rural phone companies,’ and the small competitive wireless 
companies* all say they can build their businesses within Title II. Even behemoths like Comcast, 
AT&T and Verizon who oppose what we did continued to invest in their networks even knowing 
the rule was coming. In fact, AT&T and Verizon did so very dramatically in the AWS-3 auction. 

There would be, however, a serious casualty of uncertainty were no Open Internet rules 
in place: the innovators who need to know they will be able to get on the networks owned by 
Comcast, AT&T and Verizon. Openness without fear of pay-to-play is the key to innovation. 
Similarly, if investors believe their capital will be siphoned off by the big network providers, or 
worse, their companies won’t be able to reach consumers, investment capital will dry up. 


3 



11 


T recognize the propensity to dance on the head of legal pins on this issue. Tn reality, 
however, this issue is simply about whether those who operate networks will be the rule-makers, 
or whether consumers and innovators will have the security of knowing that the network 
operators will not be able to misuse their positions. 

Thank you again for this opportunity to testify. I welcome your questions. 


^ See USTeleconi. Historical Broadband Provider Capex, http;//vvvvvv.Listelecom.org/broadband-industr\ - 
slals/invcstmcnl/liislorical-broadband-providcr-capc.x. 

" Letter from Stephen Brj-e, Cliief Technology' Officer, Sprint to Marlene H. Dortck FCC at 1 (filed Jan. 15, 2015) 
(“Sprint does not behe\-e tliat a light touch application of Title 11. including appropriate forbearance would harm the 
contiiuied iiwestment in. and deployment of, mobile broadband ser\'ices.”). 

^ Thomas Giyta. T-Mobile Joins Sprint in Downplaying FCC's Broadband Reclassification . Wall Street Journal 
(Feb. 19. 2105) (quoting T-Mobile COO Mike Sieven, “There is nothing in tliere tliat gives us deep concern about 
our abiliw to continue executing our strategy'."). htip;//blogs.\vsj.coni/corporate-intelligeiKe/2015/02/19/t-mobile- 
joins-spriut-in-downplaying-fccs-broadband-reclassificaiion/. 

^ Sean Buckley. Frontier's Wilderotter is Comfortable with Title II Reclassification. FierceTelecom (Feb. 9. 2015) 
(Title II “does not affect oiu basic business"). htip;//www.fiercetelecom.coiTi/stor>'/frontiers-wilderotter- 
conifoitable-title-ii-reclassificatioii/20i5-02-09. 

^ Brian Fmig, Google: Strong Net Neutrality Rules Won 't Hurt the Future Rollout of Google Fiber. Wasliington Post 
(Jan. 27, 2015) (quoting Google spokesman “The sort of open Internet rules that the [FCC] is currently discussing 
iu^n’t an impediment to tliose pUuis . . . and they didn't impiict our decision to invest in Ffter.”), 
http:/Avww.\vaslmigtoipost.comyblogs/the-swilcli/wp/201.5/01/27/google-strong-net-neutrality-mles-wont-hiirt-tlie- 
fiiture-rolloiit-of-google-fiber/, 

^ Slitilini Ramaclitindran & Micliael Calia. Cablevision CEO Plays Down Business Effect of FCC Proposal, Wall 
Street Jouniiil (Feb. 25, 2015) (quotmg Cablevision CEO James Dolan, “we don't see at least wliiit tlie Cliiiirmiin liiis 
been discussing as having any real effect on our business"). lillp:/Av\v\v.vvsj.coni/aTlicles/cablevision-nei-neulralily- 
fcc-proposal-caniings-siibscribcrs-U24872 1 98. 

Shirley Bloomfield, CEO. NTCA — The Rural Broadband Association, Net Neutrality: Lootdng Back and Gatling 
Ready for Many Months Ahead (Feb. 25, 2015) ("So. as the (rack records of RLECs make clear, Title 11 can provide 
a useful framework and docs not need to be an iinpcdiincnl lo invesimcni in and ongoing operation ofbroadband 
networks”), hitp://www.ntca,org/2015-prcss-rclcascs/ncl-nculralily-iooking-back-and-gclling-rcady-for-inan\- 
nionihs-ahead.lUinl. 

^ Steven Beny . CEO, CCA, Slalemcnl on Net Neutrality (Feb. 26, 201 5) (“CCA supports an open Internet for 
competitive carriers and consumers alike. As long as IIk: FCC [allows network management flexibility and 
preserves universal service mechanisms]. CCA will not object."), htlp://compclitivccaTTicrs.org/prcss/rca-prcss- 
rclcascs/cca-statcmcnt-on-nct-nculralily/9n71 15. 
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Mr. Goodlatte. Thank you, Chairman Wheeler. 

Commissioner Pai, welcome. 

TESTIMONY OF THE HONORABLE AJIT PAI, COMMISSIONER, 
FEDERAL COMMUNICATIONS COMMISSION 

Mr. Pai. Thank you, Mr. Chairman. Chairman Goodlatte, Rank- 
ing Member Conyers, Members of the Committee, thank you for in- 
viting me to testify today. I appreciate the opportunity to share 
with you my views on one of the most important regulatory deci- 
sions in recent history, the FCC’s decision to regulate the Internet. 

Put simply. Title II Internet regulation is a solution that won’t 
work to a problem that doesn’t exist. 

First, the Internet isn’t broken. There was nothing for the FCC 
to fix. Indeed, the Internet ecosystem in the United States is the 
envy of the world. Nonetheless, the FCC decided to treat 
broadband as a public utility. In so doing, it erased a bipartisan 
consensus dating back to the Clinton administration that the Inter- 
net should be unfettered from government regulation. 

Second, the FCC’s Title II solution isn’t narrowly tailored to solve 
even the hypothetical net neutrality problem. It goes far beyond 
that by adopting a broad and general Internet conduct standard 
rule, by threatening Internet service providers with rate regulation, 
by claiming authority to regulate Internet interconnection, and by 
applying a variety of Title II provisions that have nothing to do 
with net neutrality. 

All of this regulation will be a raw deal for consumers. It will 
mean higher broadband prices, lower broadband speeds, fewer 
service plan choices, and less competition in the broadband market- 
place. 

Now let me focus on that last point, since antitrust teaches that 
robust competition is the best way to protect consumer welfare. 
Title II will reduce competition among Internet service providers. 
Monopoly rules designed in the monopoly era will inevitably move 
us in the direction of a monopoly. Thousands of smaller ISPs don’t 
have the means to withstand a regulatory onslaught. 

This isn’t just my view. The President’s own Small Business Ad- 
ministration admonished the FCC that its proposed rules would 
unduly burden small businesses. 

Unsurprisingly, small ISPs are worried. One-hundred-forty-two 
wireless ISPs said the FCC’s new rules “would likely force us to 
raise prices, delay deployment expansion, or both.” Twenty-four of 
the country’s smallest ISPs, each with fewer than 1,000 customers, 
told us that Title II “will badly strain our limited resources.” And 
43 government-owned broadband providers told the FCC that Title 
II will “risk serious harm to our ability to fund and deploy 
broadband without bringing any concrete benefit for consumers or 
edge providers.” These are joined by many other companies, big 
and small. 

In sum, the FCC’s Title II regulations not only address a non- 
existent problem in the marketplace, they will actually harm con- 
sumers by limiting their broadband choices. 

Even if there were evidence of anticompetitive behavior, anti- 
trust would provide the appropriate framework for addressing this 
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problem. The scalpel of antitrust, not the sledgehammer of Title II, 
is the best guarantor of consumer welfare. 

The Department of Justice and the Federal Trade Commission 
are quite capable of vindicating the public interest by investigating 
and, as appropriate, prosecuting business practices that threaten 
competition. These authorities are likely to be more effective than 
applying Title II. 

For one thing, the FCC’s order goes far beyond bright-line rules. 
It adopts vaguely worded standards that are sure to mire the FCC 
and the industry in novel, free-ranging, and expansive proceedings. 

For another thing, antitrust law focuses on the abuse of market 
power, but the FCC’s Title II regulations presume that each and 
every Internet service provider is, per se, an anticompetitive gate- 
keeper. This view has no basis in economics or the agency’s record. 
The notion that corporate behemoths like Facebook, Google, and 
Netflix need to be protected from Main Street Broadband, an ISP 
with four customers in Cannon Falls, Minnesota, is absurd. 

Finally, antitrust allows the DOJ and the FTC to target the ac- 
tual exercise of market power by dominant providers whenever it 
presents a threat to online competition. In contrast, the FCC’s Title 
II approach focuses solely on the conduct of ISPs, ignoring evidence 
suggesting that startups face a greater and existing threat from a 
different corner, dominant edge providers. 

Twitter’s recent blocking of Meerkat, detailed in my written testi- 
mony, is just one example. 

For these and other reasons, I believe that the FCC’s heavy- 
handed Internet regulations will reduce competition and harm con- 
sumers. Antitrust enforcement would be a far superior approach. 

Chairman Goodlatte, Ranking Member Conyers, Members of the 
Committee, thank you once again for allowing me to testify. I look 
forward to answering your questions and to working with you and 
your staff in the time to come. 

[The prepared statement of Mr. Pai follows:] 
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STATEMENT OF AJIT PAI 

COMMISSIONER, FEDERAL COMMUNICATIONS COMMISSION 
BEFORE THE UNITED STATES HOUSE OF REPRESENTATIVES 
COMMITTEE ON THE JUDICIARY 

“WRECKING THE INTERNET TO SAVE IT? 

THE FCC’S NET NEUTRALITY RULE” 

MARCH 25, 2015 

Chairman Goodlatte, Ranking Member Conyers, mid Members of the Committee, thank you for 
inviting me to testify today. I appreciate the opportunity' to share with you my views on one of the most 
important regulatory- decisions in recent history- the Federal Communications Commission's decision to 
regulate the Internet. 

As background, I began my career as an antitrust lawyer. Between 1998 and 2001, 1 served as an 
Honors Program attorney in tlie U.S. Department of Justice’s Antitrust Division, working in the then- 
Telecommunications Task Force. Later, while working in the private sector betw-een 2001 and 2003, 1 
had the opportunity’ to handle a variety of antitnist matters. 

1 , Title 1 1 is a Solution That Won’t Work for a Problem That Doesn’t Exist 

Let me start by offering what should be a universally' shared proposition: A federal agency 
should adopt industry'-wide regulations only when (1) there is evidence of an existing industry-wide 
problem, such as market failure or rampant anticompetitive behavior, and (2) the regulatory’ solution is 
narrow’ly tailored to solve that problem, Tn this case, however, the FCC failed both tests. Put simply, 

Title II Internet regulation is a heaw-handed solution tliat won't work for a problem tliat doesn’t exist. 

Fz'rA'L ril address the lack of an industry-wide problem. The FCC‘s Order itself confirms a basic 
trutli: Tlic Internet isn't broken. There was nothing for the FCC to fix. Indeed, die Internet ecosystem in 
the United States is the envy of the world. 

It is striking how’ thin the factual foundation for die Order is. A small ISP in North Carolina 
allegedly blocked VoIP calls a decade ago. Comcast capped BitTorrent traffic to ease upload congestion 
eight years ago, Apple introduced FaceTime over Wi-Fi first, cellular networks later, Examples diis 
picayune and stale are hardly enougli to justify regulating the entire broadband industry’ in 2015. A 
federal court complaint this weak would not survdve a motion to dismiss. 

Tn lieu of facts, the Order parades a number of hypothetical liorribles. “fBlroadband providers 
have both the incentive and the ability to act as gatekeepers.” They have '‘die potential to cause a variety 
of odicr negative cxicmalitics diat hurt the open nature of the Internet.” Tliey have ‘*dic incentive and 
ability to engage in paid prioritization” or other “consumer hanns.” The common thread linking these 
and countless other examples is that they simply do not exist. Tliey’ re theorized hamis tiiat haven’t 
materialized in this increasingly competitive environment. 

Nonetheless, die FCC reclassified Internet service providers as common carriers and broadband 
Internet access as a telecommunications service. In so doing, it erased a bipartisan consensus dating back 
to the Clinton Administration that the Internet should be unfettered from government regulation. And it 
adopted conduct-based Internet regulations (broadband providers can't block Internet traffic, throttle 
traffic, or engage in “paid prioritization” of traffic) that are chasing phantoms. Internet sen’ice providers 
do not block lawftil content of consumers' choosing. They don't throttle applications. They don't offer 
paid prioritization or “fast lanes.” 

Second, die FCCs Title II solution isn’t narrowly tailored to solve even the hypodictical net 
neutrality problem. If the FCC w ere solely interested in preventing ISPs from ever blocking, dirottling, or 
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engaging in paid prioritization, tlicn the agency would have had no need to adopt the expansive 
regulations it did. ' It would have been unnecessar\% for example, for the FCC to adopt a broad and 
general ‘'Internet conduct’' mle, tlireaten Internet service providers with rate regulation, claim authority to 
regulate Internet interconnection, and apply a varied- of Tide II provisions tliat have nothing to do witli 
net neutrality now or in tlie all-too-soon future. 

The result of this penasive regulation? Higher broadband prices, lower broadband speeds, few^er 
service plan choices, and less competition in the broadband marketplace. That's a raw deal for 
consumers. 

Let me focus on that last point, since antitrust teaches that robust competition is the best w ay to 
protect consumer welfare: Title II will reduce competition among hitemet service providers." 

Reclassifying broadband, applying the core of Title II rules, and half-heartedly forbearing from 
applying the rest 'Tor now” or “at this time” (as die Order suggests) will drive smaller competitors out of 
business and leave the rest in regulatory’ vassalage. Monopoly’ rules designed for the monopoly’ era will 
inevitably move us in the direction of a monopoly. In that regard, this plan is little more than a Kingsbury 
Commitment for the digital age.’' 

Today there are thousands of smaller Internet service providers — wireless Internet sen ice 
providers (WISPs). small-towm cable operators, municipal broadband providers, electric cooperatives, and 
others — that don't have tlie means or tlie margins to withstand a regulatory’ onslaught. Imposing on 
competitive broadband companies the mles designed to constrain the continent-spanning Bell telephone 
monopoly will do nothing but raise the costs of doing business. Smaller, mral competitors w’ill be 
disproportionately affected, and tlie FCC’s decision will diminish competition — the best guarantor of 
consumer welfare. 

Tliis isn't just my view , The President's own Small Business Administration admonished die 
FCC that its proposed mles would unduly burden small businesses. The SBA urged the FCC to 
“address[l the concerns raised by small businesses in comments” and “exercise appropriate caution in 
tailoring its final rules to mitigate any anti-competitive pressure on small broadband providers as w-cll.”'^ 
The FCC ignores this admonition by applying heav'v’-handed Title 11 regulations to each and every small 


* See Julian Hattem and Mario Tniiillo. “OVERNIGHT TECH: FCC aims to close auction loophole.” The Hill (Mar. 
18, 2015) (quoting Eric Schmidl. Executive Cliairirein of Google. Inc. as say ing “As a general mle, less regulation is 
bcllcr. ... So the problem with where wc arc now is trying to figure out where the banns arc and we liavc bcncfilcd 
from essential govcniincnt staying out of the tnlcnK:l and I'm worried that wcTc now on a path starling to regulate 
an awful lot of things on the Intcnici.”), a\-ailahle at hllp://lhchill.coin/policy/lcchTiology/ovcniights/2362()2- 
ovcniighi-lcch-rcc-plans-to-coinbat-auciion-loopholc, 

^ Tills is just one of the w'ays in wliich consiuiiers will be liamied by the appheation of Title 11 to tlie Inteniet. I 
detail the otlier negative effects — higher broadband prices, lower broadband speeds, few’er sen’ice plan choices, and 
more — in iity dissent from the Order. See Dissent at 5-10 (Feb. 26. 2015), available at http://bit.ly/lxVeDDs. 

^ The Kingsbury Commitment was the 1913 agreement between tlie Justice Department and AT&T that essentially 
allowed the company to moiiopoli/c the iclcplKinc inarkcl under the mantra "one policy, one system, and universal 
scn icc.” With the market subject to onerous common carrier regulations, independent competitors — and with them 
competition — became extinct. See ReiiiiiiLs of FCC Commissioner Ajit Pai at TecliFreedoni's Forum on the iOOth 
AnniversaTy of the Kingsbuty Cominilincnl (Dec. 19, 2013), available at htlp://go. usa.gov/3cKdk. 

Small Business Administration Office of Advocacy’. Fact Sheet: Advocacy Submits Comments to the Federal 
Conmiunications Commission regarding Snuill Business Eiij^gement and Regulatory' Flexibility Act Compliance, 
littp://go.usa.gov/3cKdP (Sept. 25, 2014); Letter from Winslow L. Sargeant, Ph.D., Cliief Counsel, Office of 
Advocacy, U.S. Sniiill Business Administration, to Marlene H. Dortch, Secretiiry’. FCC, GN Docket Nos. 14-28. 13- 
5. 12-353. WC Docket Nos. 05-25. 10-90, RM-10593 (Sept. 25, 2014), available at http://go.usa.gov/3cKsm. 
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broadband provider as if it were an industrial giant. As a result, small providers will be squeezed — 
perhaps out of business altogether. If thej' go dark, consumers they serve will be thrown offline. 

Unsurprisingly, small Internet serx-'ice providers are worried. I heard this for myself at the Texas 
Forum on Internet Regulation, which I convened in October 2014. One of the panelists, Joe Portman, 
runs Alamo Broadband, a WISP that serv-es 700 people across 500 square miles south of San Antonio. As 
he put it, his customers “had very limited choices for internet service before we came along. The big 
names, the telcos and cable companies, when it comes to airal areas such as the areas we serx e don’t see 
the value and won't invest the capital (at least if it’s their money) to build infrastmeture and bring service 
to the people that live there. We, and thousands others like us, have found a way to do it.” ' 

Mr. Portman thinks Title II is “pretty much a terrible idea.” His staff “is pretty busy just dealing 
with the loads we already carry'. More staff to cover regulations means less flinds to am the network and 
provide the very service our customers depend on.” In his view. Title II will just impede broadband 
deployment. 

Numerous WISPs told the FCC tlicy agreed with him. Tlicse WISPs have deployed wireless 
broadband to customers who often have no alternatives. Tlicy rely heavily on unlicensed spectrum, take 
no federal subsidies, and often am on a shoestring budget with just a few' people to am the business, 
install equipment, and handle service calls. They have no incentive and no ability to take on commercial 
giants like Netflix. And tlicy say tlic FCC's new “regulatory intrusion into our businesses . . . would 
likely force us to raise prices, delay deployment expansion, or both.”^ 

The FCC also heard from dozens of the country’s smallest Internet service providers, each w'ith 
fewerthan 1,000 residential broadband customers. The largest, FamilyView' Cablevision, has just 900 
customers in Pendleton, Soutli Carolina. The smallest. Main Street Broadband, has just four — four! — 
residential customers in Cannon Falls, Minnesota. These companies told us that Title 11 “w'ill badly strain 
our limited resources” because these Internet service providers “have no in-house attorneys and no budget 
line items for outside counsel” and tlie “rules of the road . . . could change anytime tlic issues an advisory, 
ailes on a complaint, or adopts new ailes. To subject small and medium-sized ISPs to such a regime, no 
less the very smallest of ISPs, is simply unreasonable.”^ 

Even government-owned broadband projects think Title II is a tremendous mistake. Forty three 
of tlicm flatly told the FCC that “there is no basis for the Commission to reclassify our Internet service for 
the purpose of imposing any Title II common carrier obligations.”’^ They continued, ‘Title II regulation 
wdll undermine the business model that supports our network, raises our costs and hinders our ability to 
further deploy broadband.” Their closing was a stinging rebuke to those who argue that Title II is 
harmless to those providers who don't harm consumers: 


■ Testimoity of Joe Portman. President and FoiuKler. Alamo Broadband Inc., Elmendorf. Texas, at the Texas Fomm 
on Iiilcmcl Rcgulalion, at 1 (Ocl. 21, 2014). cmiHahie al hllp://go.usa.go\7.3cpPc. 

^ Letter from Dustin Surran, Aemx.com. Castle Rock. Colorado, Bwaii Robinson, Affordable Internet Solutions. 
Waverly. Nebraska, and 140 otlier WISPs to tlie Honorable Tlwinas Wilder. Chairman. FCC. GN Docket No. 14- 
28 (Feb. 19, 2015). available al http;//go.usa.gov/3c8rH. 

Letter from Robert J. Dimlcer. Ow ner/Presideiit Atwood Oible Systems, Inc., Atwood, Kansas, Ricluird A. Noxviil^, 
OwTicr/Prcsidcnl. Bcllairc TV Cable Company, Bcllairc. Ohio, and 22 other small ISPs lo the Honorable Thomas 
Wheeler. Chainiian. FCC. GN Docket Nos. 14-28, 10-127 (Feb. 17, 2015), available al hllp://go. usa.gov/3cpPvv, 

Lcllcr from Randy Darwin Tilk. Ulilily Manager. Alla Municipal Broadband Coininunicalions. Alta, Iowa, Loras 
Herrig, City Administrator, Bellev ue Municipal Cable, Bellevue, Iowa, and 41 otlier municipal ISPs to the 
Honorable Thoniiis Wheeler. Cluiinnan. FCC. GN Docket Nos. 14-28. 10-127, at 1 (Feb. 10. 2015). a\>ailable at 
ltttp;//bit.ly/iMmw89f 
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[W]c ask that you not fall prey to the facile argument that if smaller ISPs are not blocking, 
throttling, or discriminating amongst Internet traffic on their networks today, they have nothing to 
fear because they will experience no harm under Title II regulation. The economic harm will 
flow not from following net ncutrali^- principles, which we do today because we think it is 
beneficial to all, but from the collateral effects of a change in regulatory status that w ill trigger 
consequences beyond the Commission’s control and risk serious harm to our ability' to fimd and 
deploy broadband w itliout bringing any concrete benefit for consumers or edge providers that the 
market is not already proving today without the aid of any additional regulation. 

It’s for these reasons that the Small Business & Entrepreneurship Council, a nonprofit 
organization representing nearly 1 ()(),()()() small businesses nationwide, wrote to us that Title II ^hvill 
deeply erode investment md innovation, which will dramatically harm entrepreneurs and small 
businesses.”^ Similarly, the National Black Chamber of Commerce, the National Gay' & Lesbian 
Chamber of Commerce, the U.S. Hispanic Chamber of Commerce, and the U.S. Pan Asian American 
Chamber of Commerce told us that “Forcing tlie Litemet into a Title II classification can only- make it 
more difficult for individuals to make the highest and best use of tliis important tool .... Tlie last tiling 
small businesses in America need are more forms to fill out; more regulations to track; and more rules to 
follow. 

In sum, the FCC’s Title IT regulations not only address a non-existent problem in the marketplace. 
Tlicy ’ll actually harm consumers by limiting their broadband choices. As Justice Brcycr has written, 
^'Regulation is viewed as a substitute for competition, to be used only as a weapon of last resort — as a 
heroic cure resen-ed for a serious disease.”' ' There was no indication of disease here, and even if there 
were. Title II is no cure. 

2. The Best Guarantor of Consumer Welfare Online is Antitrust 

Even if tliere w'ere evidence of anticompetitive behavior in the broadband marketplace, antitnist 
laws would provide tlic appropriate framework for addressing tlic problem, Hie scalpel of antitrust, not 
the sledgehammer of Title II common-carrier regulation, is the best guarantor of consumer w-elfare online. 

The U.S. Department of Justice's Antitrust Division and the Federal Trade Commission are quite 
capable of vindicating the public interest by investigating and, as appropriate, prosecuting business 
practices tliat tlircatcn competition. Under the 'Tulc of reason,” the Department or FTC could pursue 
every (hypothetical) broadband Internet access provider practice targeted in the FCC’s Order. For 
instance, if an Internet service provider entered into a contractual arrangement with a content provider to 
allow prioritized delivery- of the content provider’s Internet traffic to the ISP’s customers, the government 
could evaluate the arrangement under well-established principles on exclusionary vertical agreements. 
This would be better for consumers than the FCC’s flat ban. which 1 believe is both unlawful (because 
common carriage regulation has permitted different pricing for different sen'ices since the 1800s) and 
unw'ise (because the economic literature makes clear that some exclusive vertical deals can promote 
consumer w-elfare. a nuance the FCC’s ailes reject out of hand). 

Similarly, the Federal Trade Commission has authority under Section 5 of the Federal Trade 
Commission Act to prohibit ‘'[ujnfair methods of competition in or affecting commerce, and unfair or 
deceptive acts or practices in or affecting commerce.”^" As FTC Commissioner Maureen Ohlhauscn has 


^ SiTuill Business & Entrepreneursliip Council Comments at 2. 

National Black Chamber of Coninierce et al. Comments at 2. 

Stephen G. Breyer. “Antitnist. Deregulation and the Newlv Liberated Miirketplace.” 75 Cal. L. Rev. 1005. 1007 
(1987). 

15 U.S.C. § 45. 
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explained, Section 5 “allows the FTC the prosecutorial flexibility to tiy to achieve the greatest social 
welfare possible'' and allows a “flexible, normative, and rigorously fact-based approach to enforcement 
[that] is a perfect fit for overseeing the dynamic businesses tied to the Intemet."^^ Particularly to the 
extent tliat the FTC endorses Commissioner Joshua Wright’s call to issue guidelines on Section — for 

instance, by defining an “unfair method of competition” to incorporate rulc-of-rcason principles — tlic 
private sector would have much greater certainty- and freedom to innovate tlian they would under the 
FCC's approach. Antitrust’s rule of reason, after all, has been developed by the courts over the course of 
a century , whereas the FCC’s ahistorical Internet conduct standard is so broad and vague that no one 
knows how it will be applied, leaving room for abuse b\' fiivored parties with insider influence. 

Additionally, the application of Title II to Internet service providers is likely to be less elfective 
thtUi antitmst enforcement. For one thing, the meat of the Order isn’t the bright-line mles (which prohibit 
practices no one uses) but instead labor-intensive, after-the-fact judgments based on individual 
complaints. Whereas antitmst authorities can evaluate the competitive effects of a particular company's 
practice with dispatch giv^en extensive experience, file FCC's new standard has no precedent, and 
inquiries arc likely to be ffcc-ranging and expansive. Whereas antitrust complaints arc few because good 
actors know the sate harbors and there are tell-tale signs of wrongdoing, complaints may abound at the 
FCC since no one knows what is pennissible and what is prohibited. And whereas the antitrust focuses 
on failures in a generally competitive market, the FCC has declared competition a failure fiom tlic outset, 
so the Commission w-ill need to evaluate de novo whether the rates are just and reasonable for each of our 
nation's 4,462 ISPs. 

}-'or another thing, antitmst allows a focus on the abuse of market pow-er, appropriately targeting 
only' actors tliat could have bofii file incentive and the ability to behave in an anticompetitive manner. By- 
contrast, the FCC's Title 1 1 regulations presume that each and every Internet sen'ice provider \sper se an 
anticompetitive gatekeeper against edge providers that must be restrained through heavy-handed, ex ante 
rules. Tliis view of the marketplace has no basis in economics or the agency's record. The notion tliat 
corporate behemoths like Netflix. Facebook, and Google need to be protected from Main Street 
Broadband, with its four customers in Cannon Falls, Minnesota, is absurd, 

further, and on a related note, the Order targets only one corner of the Internet economy — 

ISPs — on file tlieory that at some time in the fiiture, such providers may impede innovation among 
nascent edge providers. Yet the online economy is an ecosystem, and evidence suggests that startups face 
a greater, and existing, threat from a different corner: dominant edge providers.’ ’’ Antitaist authorities 


“Ncl Nculralily vs. Net Reality: Why an Evidciicc-Bascd Approach to Enforcement, And Not More Regulation, 
Could Protect Innovation on the Web.” Engage. 82. 83 (Feb. 2013), available at littp://l,usa,gov/lBnzwtiP, 

'‘50011011 5 Revisited: Time for the FTC to Dcnnc the Scope of Its Unfair Methods of Cximpciilion Authority” 
(Feb. 26. 2015), available at http://l,usa.gov/lBI\v4rg. 

For instance, two weeks ago. on only two lioiirs* notice. Twitter blocked a startup called Mccrkal — which allows 
users to livcstrcain video froni a sinarlphonc — from accessing Twitter’s "social graph,” which enabled Mccrkal 
users to import their contiicts from Twitter. See “Twitter Chokes Off Meerkiit’s Access To Its Social Network” 
BuzzFeed News (Mar. 13, 2015), available (irhltp://bzfd.ifilCRe9FZ. Coincidentiilly, just days before, Twitter 
piirclitised a conpaiiy tluit was a direct competitor to Meerkiit. Manybelie\'e tluit Twitter’s decision will liiirm 
Meerlcif s ability' to conpete. See, e.g., “Twitter cuts Meeikat off from its social graph just as SXSW gets started,” 
The Verge (Mar. 13, 2015) (“fSlome of the things thiit have made Meerteit compelling could degrade 
significantly”), available http://bit.Iy/lFluCkL; Business Insider (Miir. 18, 2015) (“There’s no doubt tliat 
Twitter’s hmitations liave crippled Meerkat for now.”), available at littp://read.bi/lGLyNVu. But because the 
FCC’s Inlcrncl regulations do not extend to edge providers, it would have no power to evaluate concerns in llic app 
developer community about possible anlicompclilivc conduct. See "Twitter’s Mccrkal crackdown rcignilcs 
concerns among developers,” Mashablc (Mar. 16. 2015), available at hllp://on.mash.lo/lBuyU/:V; cf. “Why Twitter 
faves #NctNculrality Twitter Blog, axriilahle al hllps://blog.lwillcr.co!n/201 5/ncl-ncutralit> (“Wc strongly support 
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have a mandate to view the entire marketplace and target any bad actor, a far better outcome for 
consumers than a myopic focus on ISPs. 

Finally, the entire FCC Order itself is certain to be challenged in court, miring the agency in 
litigation for a long, long time. Judging from recent experience — the FCC's 2008 Comcast-BitTorrent 
decision was voided in 2010, and its 2010 ''Open Ditemet’ rules were vacated in 2014 — and the 
likelihood of Supreme Court review, the fate of the FCCs third attempt at Internet regulation may not be 
resolved until the end of this decade. 

For all of these reasons, I believe that the FCCs heavy-handed Internet regulations will harm 
consumers. Licrcascd competition and antitrust enforcement would be a far superior option for protecting 
consumer welfare. 

* « « 

Chainnan Goodlattc, Ranking Member Conyers, and Members of the Committee, thank you once 
again tor inviting me to testify at this hearing, I look forward to your questions. 


ensuring tliat such [FCC net neutrdlity] niles include prohibitions against blocking or tlirottling of sites iuid 
sendees.''). 


6 



20 


Mr. Goodlatte. Thank you, Commissioner Pai. 

Commissioner Wright, welcome. 

TESTIMONY OF THE HONORABLE JOSHUA D. WRIGHT, 
COMMISSIONER, FEDERAL TRADE COMMISSION 

Mr. Wright. Thank you. Chairman. Chairman Goodlatte, Rank- 
ing Member Conyers, Members of the Committee, thank you very 
much for the opportunity to appear before you today. My name is 
Josh Wright, and I am a commissioner at the Federal Trade Com- 
mission. 

Before diving into the FCC’s latest net neutrality regulation, I 
want to make clear that the views I express today are my own and 
do not necessarily reflect the views of the FTC or any other com- 
missioner. My views are based upon my experience and expertise 
as an academic economist, antitrust lawyer, and law professor re- 
searching antitrust and regulation, and as a commissioner of the 
FTC. 

I want to begin by discussing net neutrality from an economic 
perspective. The first relevant question to address in my view is 
what market failure, if any, is the FCC trying to solve with net 
neutrality regulation. Chairman Wheeler has expressed concern 
that broadband providers are gatekeepers. There are gatekeepers 
everywhere. Not all gatekeepers require regulation. 

Starbucks is the gatekeeper to my all-important morning cup of 
coffee, and the supermarket is the gatekeeper to your access to 
Cheerios. A gatekeeper becomes an economic problem potentially 
worthy of regulation only insofar as the broadband industry is ei- 
ther a natural monopoly or otherwise exhibits meaningful monop- 
oly power. The simple fact that there are multiple suppliers of both 
wired and wireless broadband Internet render this justification of 
regulation unpersuasive. 

Nevertheless, fearing that any network discrimination by 
broadband providers creates undue risks of competitive harm, net 
neutrality proponents have argued for a one-size-fits-all prohibi- 
tion. This categorical prohibition ignores the empirical economic re- 
search that demonstrates plainly that contractual arrangements 
between entities that occupy different links in the same supply 
chain — in this case, Internet access providers and content pro- 
viders — very rarely result in consumer harm. 

Further, economists have long understood that these vertical re- 
straints often and, indeed, overwhelmingly provide substantial ben- 
efits for consumers. As one study from leading economists assess- 
ing the state of empirical evidence on vertical contracts at issue 
here says, “With few exceptions, the literature does not support the 
view that these practices are used for anticompetitive reasons.” 

Other surveys of the economic literature by prominent econo- 
mists come to similar conclusions. So does the FTC’s investigation 
of the broadband industry. 

In my view, it is more than fair to say there is a general con- 
sensus upon empirical economists on this point. 

Surely, given the state of the economics literature and the FTC’s 
own report, the FCC’s categorical prohibition is inappropriate and 
likely to harm consumers. 
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Now if the best economic evidence cannot possibly justify an out- 
right ban on vertical restraints in the broadband industry, yet 
there is some chance that vertical restraints can harm some 
broadband consumers some of the time, then what should a regu- 
latory agency like the FCC do? My answer is nothing, and the rea- 
son is that antitrust law is exceptionally well-equipped to pick up 
the slack. 

Indeed, President Obama’s current regulatory czar and former 
director of the FTC’s own Bureau of Economics, Howard Shelanski, 
has noted that antitrust enforcement is often superior to broad reg- 
ulation. This is because antitrust jurisprudence has evolved a high- 
ly sophisticated rule of reason to adjudicate various types of 
vertical arrangements by analyzing their cost and benefits to con- 
sumers on a case-by-case basis. 

Indeed, antitrust law initially adopted but ultimately and long 
ago rejected a categorical prohibition of certain vertical restraints, 
not unlike the FCC’s new prohibition on paid prioritization. The 
FCC should learn from antitrust’s historical mistakes rather than 
relive them. 

I am quite confident that the antitrust regime, after more than 
a century of developing expertise and applying it to rule of reason, 
will be able to apply it to the broadband industry. 

I will now turn from antitrust to the FTC’s other enforcement 
priority, consumer protection. By reclassifying broadband Internet 
providers as common carries under Title II, the FCC threatens to 
strip the FTC of its jurisdiction to regulate broadband providers. I 
believe reclassification under Title II will unequivocally harm con- 
sumers by depriving them of the FTC’s activities in the broadband 
sector. 

Importantly, the FTC has certain enforcement tools at its dis- 
posal that are not available to the FCC. Unlike the FCC, for exam- 
ple, the FTC can bring cases in Federal district court and obtain 
equitable remedies, such as consumer redress. 

The FTC’s recent action against AT&T in Federal district court 
involving failure to disclose throttling to consumers on unlimited 
data plans and its settlement with TracFone, who agreed to pay 
$40 million to the FTC for consumer redress to settle charges that 
it deceived millions of consumers with its promise of unlimited data 
service, are just two examples illustrating the consumer benefits 
that will disappear with reclassification. 

In my view and for the reasons discussed, I am confident that 
a complete and economically rigorous cost-benefit analysis of the 
FCC’s new regulation would reveal that it will harm competition 
and leave consumers worse off than a regime focused upon anti- 
trust. 

Thank you for your time and for the invitation to testify. I am 
happy to answer any questions. 

[The prepared statement of Mr. Wright follows:] 
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I. INTRODUCTION 

Chairman Goodlatte, Ranking Member Conyers, and Members of the 
Committee, tlrank you for tire opportunity to appear before you today. My name is 
Joshua Wright and 1 am a Commissioner at the Federal Trade Commission. 1 am 
pleased to join you to discuss the Federal Communications Commission's newest 
regulation of the broadband sector. Before diving iirto the issues, 1 want to make clear 
that the views 1 express today are my own and do not necessarily reflect the views of 
the Federal Trade Commission or any other Commissioner. 

Today I will discuss my belief that the FCC's newest regulation does not make 
sense from arr economic perspective. By this I mean that mean that the FCC's decision 
to regulate broadband providers as common carriers mrder Title n of the 
Communications Act of 1934 will make consumers of broadband internet service worse 
off, rather than better off. Central to my conclusion that tire FCC's attempts to regulate 
so-called "net neutrality" in tire broadbaird industry will ultimately do more harm thair 
good for consumers is tlrat the FCC and commentators have failed to identify a problem 
worth)^ of regulation, much less cumbersome public-utilify-sfyle regulatioir under Title 

II. ' 


^ In addition, the FCC's decision to regulate broadband providers under Title 11 is likely to increase state 
and local taxes for broadband consumCTS. See Robert Litan & Hal Singer, Outdated Regulations Will Make 
Consumers Pay More for Broadband, Prcxjressivc Policy IxsTiTUTE (Dec. 2014), available at 
htipi/’/wTvw.progressivepolLCv.orgyslider/outdaied-regulations-wiii-make-consumers-pay-broadband/ . 
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Nevertlieless, to the extent any threat to consumer welfare accrues as a result of 
broadband providers contracting with content providers to provide preferential service, 
it is my belief tliat the antitrust laws - and the federal agencies and private entities 
empowered to enforce those laws - are exceptionally well-suited to handle any sucli 
problems as they arise. Tlresc first two points establish that the hCC's decision to 
regulate broadband providers under Title 11 is both unnecessary and misguided. 
Unfortunately, the decision will also have the troubling consequence of stripping the 
FTC of jurisdiction to enforce its broad consumer protection laws against broadband 
providers, depriving consumers of beneficial oversight.^ 

II. Net Neutrality From an Economic Perspective 

Before explaining why I believe antitrust enforcement is superior to net 
neutrality in promoting consumer welfare in the broadband industry, it is worthwhile 
first to discuss whether there are economic bases for regulating tlie broadband industry 
at all. What market failure, if any, is tlie FCC tr}dng to solve with net neutrality 
regulations? 


2 For additional discussion of the legal and economic issues concerning broadband competition, antitrust, 
and net neutrality regulation, see Joshua D. Wright, Comm'r, Fed. Trade Comm'n, Net Neutrality Meets 
Regulatory Economics 101, Remarks Before the Federalist Society's Media and Telecommunications 
Practice Group Event (Feb. 25, 2015); Joshua D. Wright, Broadband Policy & Consumer Welfare: The Case 
for an Antitrust Approach to Net Neutrality Issues, Remarks at the Information Economy Project's 
Conference on US Broadband Markets in 2013 (Apr. 19, 2013); Thomas W. Hazlett & Joshua D. Wright, 
The Law and Econmnics of Network Neutrality, 45 Ind. L. Rev. 767 (2012); Jonathan E. Nucchtcrlcin, Antitrust 
Oversight of An Antitrust Dispute: An institutional Perspective on the Net Neutrality Debate, 7 J. Telcomm. & 
High Tech L. 20 (2009); Howard A. Shelanski, Network Neutrality: Regulating With More Questions Than 
Answers, 6 j . TELCOMM. & High Tech L. 23 (2007). 
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Chairman Wlieeler wrote in a recent article tliat "tlie fundamental problem fis] . . 
. allowing networks to act as gatekeepers."^ The word "gatekeeper" could have some 
relevant economic meaning. It is important, however, to pin down exactly what we 
think the Chairman means by the term. There are gatekeepers everywhere. Starbucks 
is the gatekeeper to my morning cup of coffee and the supermarket is the gatekeeper to 
your access to Cheerios breakfast cereal in tlie supermarket aisle.^ A gatekeeper 
becomes an economic problem potentially worthy of regulation only when the 
gatekeeper stands between consumers and the only source of a desirable good or 
service. If consumers are able to get coffee from sources other than Starbucks, then 
Starbucks will be unable to manipulate consumers' access to coffee in a way tlaat makes 
consumers worse off because if it does, consumers are able to buy coffee from otlrer 
sources. In short, it is competition tlaat ensures tlaat firms supply consumers access to the 
goods or services tlaey want. 

In other words, the "gatekeeper" issue identified by Qaairman Wlaeeler is a 

problem wortlay of regulation only insofar as tlae broadband industry is a natural 

monopoly or otlaerwise exhibits meaningful monopoly power - tlaat is, the power to 

artificially increase market prices aiad decrease market output. The simple fact that 

^ Tom Wheeler, FCC Chairman Tom Wheeler: This Is Hoio We Will Ensure Net Neutrality, W1RED.COM (Feb. 
4, 2015), http://v/v>-w. wired. co[ii/2G15/'02,Tcc-chairmaii-wh8eier-nei-neutrality./ . 

^ Verizon v. FCC, 740 F.3d 623, 663-64 (D.C. Qr. 2014) (Silberman, J., dissenting) (Noting that "all retail 
stores, for instance, are 'gatekeepers.' The term is thus meaningful only insofar as the gatekeeper by 
means of a powerful economic position vis-a-vis consumers gains leverage over suppliers."). 
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there are multiple suppliers of both wired and wireless broadband internet renders this 
justification of regulation unpersuasive.® The "gatekeeper” justification for broad- 
sweeping net neutrality regulation cannot possibly justify tliose regulations because no 
broadband provider can be viewed as a gatekeeper to anything when there is viable 
competition from other broadband pro\dders. 

On the other hand, it could be that the desire "to preserve the internet as an open 
platform for innovation and free expression" reflects a coneem about externalities 
rather than about natural monopoly or monopoly power more generally.'^ Indeed, 
Chairman Wheeler has touted that the latest net neutrality regulation will "ban paid 
prioritization, and the blocking and tlirottling of lawful content and services."^ Perhaps 
the concern is that the broadband provider and the content provider do not internalize 
all the costs associated with a contractual arrangement tlirough whicli the content 
provider pays the broadband provider for priority use of the network. The argument 
would seem to be tliat tliere is some social interest in egalitarian access to all broadband 


’’ See id. at 662-667 (Silbcmian, J., dissenting) (explaining that the FCC failed to undertake analysis of 
whether broadband providers had market power in individual markets and noting that "[t]he 
Commission apparently tvanted to avoid a disciplined inquir)'^ focused on market power."). 

^ Sec Timothy J. Brennan, Netuvrk Neutrality orMinimutn Quality? Barking Up the Wrong Tree - and Finding 
the Right One, CPI CHRONICLE (Mar. 2012) ("The relevant market failure is not insufficient competition but 
failure to recognize the network externality in the broadband environment: the value of internet access to 
a content supplier depends upon its viewers' ability to access links in its content. This market faikire 
does not justify full net neutrality, in particular a non-discrimination rule. Tt does suggest a minimum 
quality standard . . . 

' Wheeler, supra note 3. 
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providers' networks - in effect a one-size-fits-all contract between broadband providers 
and content providers - and tliat we cannot trust the marketplace to reach tliis outcome 
without regulatory intervention. 

An argument tliat tlie broadband market ought to be regulated because of 
externalities not captured in the bargains between broadband providers and content 
companies may be economically coherent, but it lacks any basis in fact. At this point, 
the problems associated with giving certain content providers preferential access to the 
network - and by extension providing certain content providers with degraded access - 
are purely theoretical. 

This concern about externalities requires consideration of the economics of the 
bargains between broadbcuid providers and content providers. Broadband providers 
arid content providers occupy different positions in the supply chain. Tlie Netflix 
customer needs botli content - supplied tlirough Netflix - aiid broadband access - 
supplied through one of any number of broadband providers - iii order to enjoy 
Netflix's video streamiirg product An arrangement between Netflix and one 
broadband provider that ensures a certain level of speed for customers using tire 
broadband provider's network to access Netflix is simply a vertical contractual 
arrangement between two entities operating as tw^^o links in the same supply chain. The 
world is full of these vertical contracts in all sorts of different industries. And industrial 
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organization economists have been studying these types of contractual arrangements 
for decades, so we know quite a bit about their marketplace effects generally. 

It is now well accepted tlaat vertical contracts occasionally can lead to 
competitive harm under certain conditions.® Proponents of net neutrality regulation 
traditionally have responded to this concern by favoring a rigid, categorical ban or 
other significant restrictions upon broadband providers' ability to enter into certain 
vertical contractual relationships. Indeed, the FCC's latest regulation includes such a 
ban.'^ Fearing that any network discrimination by broadband providers creates undue 
risk of competitive harm, net neutrality proponents argue for a categorical or "one-size- 
fits-all" approada. Tlie problem is that suda aia approach defies modena economic 
learning in two ways. First, as 1 will explain in greater detail, the FCC's approach in its 
latest Order ignores the empirical economic research that demonstrates plaiialy that 
these sorts of contractual arrangements very rarely result in consumer harm. Second, 
economists have long understood tlaat the types of business arrangements at issue here 
often provide substantial benefits for consumers.'*^ For instance, such arraiagements caia 

*=* See Thomas Krattcnmakcr & Steven C. Salop, Anticompetitive Exclusion: Raising Rivals' Costs to Achiez^e 
Pozoer over Price, 96 Yale L.J. 214 (1986). 

^ Protecting and Promoting the Open Internet, GN Docket No. 14-28, para. 18 (Mar. 12, 2015); S(?e 
Wheeler, supra note 3 (explaining that the FCC's regulation will "ban paid prioritization, and the blocking 
and throttling of lawful content and services."). 

See, e.g., Benjamin Klein, Exclusive Dealing tis Competition for Distribution "On the Merits", 12 Gf,0. Mason 
L. Rfv. 119 (2003); Oliver E. Williamson, Assessing Vertical Market Restrictions: Antitrust Ramifications of the 
Transaction Cost Approach, 127U.Pa.L.Rfv953(1979);Ot.tvf.r E. Wii.i.iams(9N, Markets and 
Hierarchies: Analysis and Antitrust Impucations (1975). 
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create efficiencies by reducing double marginalization, preventing free riding on 
manufacturer-supplied investments, and aligning incentives of manufacturers and 
distributors.^^ In fact, vertical contracts are frequently observed between firms lacking 
any meaningful market power, impljnng that there must be efficiency justifications for 
these practices rather than explanations that depend upon a firm with market power 
using them to exclude competitors. These efficiencies must be at least partially passed 
on to consumers in the form of lower prices, increased output, higher quality, and 
greater innovation. In other words, the monopoly explanation - that a monopolist uses 
vertical contracts to foreclose rivals from access to a critical input or a critical set of 
customers tlaereby raising tlie rivals' costs'^ - cannot be tire reason for most iirstances of 
these types of contracts. 

As I mentioned, there is considerable empirical evidence that strongly supports 
the view tlrat vertical contracts are more often tlrair not procompetitive.^^ 1 have 


“ See, e.g., Benjamin Klein & Joshua D. Wright, The Economics of Slotting Coiitracts, 50 J.L. & EcON. 421 
(2007); Benjamin Klein & Andres V. Lerncr, The Expanded Economics of Free-Riding: Hoze Excluswe Dealing 
Prevents Free-Riding and Creates Undivided Loyalty, 74 A.\TiTRUST Lj. 473 (2007); Benjamin Klein & Kevin 
M. Murphy, Vertical Restraints as Contract Enforcanent Mechanisms, 31 j.L. & Econ. 265 (1988);How'^ard 
Marvel, Exclusive Dealing, 25 J.L. & EcON. 1 (1982). 

See Krattcnmakcr & Salop, supra note 8, at 230-31. 

1-' Daniel O'Brien, Tlie Antitrust Treatment of Vertical Restraints: Beyond the Possibility Theorems, in Report: 
The Pros and Cons of Vertical Restraints 40, 72-73 (2008); Francinc Lafontainc & Margaret Slade, 
Exclusive Contracts and Vertical Restraints: Empirical Evidence and Public Policy, in Handbook of Antitrust 
Eco.nomics (Paolo Buccirossi ed., 2009); James C. Cooper, Luke M. Froeb, Daniel O'Brien & Michael G. 
Vita, Vertical Antitrust Policy as a Problem of Inference, 23 INT'L J. Indus. Orc. 639 (2005). 
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summarized this body of literature in my own academic writingd^ As one study puts it, 
"witli few exceptions, the literature does not support the view that these practices are 
used for anticompetitive reasons," wliich supports "a fairly strong prior belief that these 
practices are unlikely to be anticompetitive in most cases. In my view, it is fair to say 
that there is a general consensus among empirical economists on this point, it is, in my 
view, impossible to reconcile the FCOs approach with a reasonable interpretation of the 
best available economic theory and empirical evidence. 

Furtliermore, this analysis is wholly consistent with the FTC's Report on the 
Broadband industry from 2007.'^ The Report, which was spearheaded by now-FTC 
Commissioner Maureen K. Ohlhausen, explained tliat vertical restraints "generally 
need not be anticompetitive or otherwise pernicious and [are] often driven by efficiency 
considerations"^^ The Report concluded that although in theory vertical restramts 
"could prompt Internet access providers to block or degrade content or applications or 
charge higher prices," the "debate on net neutrality has not yet provided any good 
exposition of answers" to the question of whether pro- or anticompetitive outcomes are 


See Hazlctt & Wright, supra note 2, at 800 n. 218. 

O'Brien, supra note 13, at 72-73. There is a general consensus among empirical economists on this point. 

Fed. Trade Comm'n Staef, Broadband Connectivity Comi'etition Policy 70-82 (2007), available at 
l'ittp://vvvvvv.ttc.gov/sites/detau]t./ti]es/doaiments/reports/broadband-connectivity-coTnpetition- 
policy/v07000Greport.pdt . 

hi. at 70. 
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likely to occur as a result of any particular vertical restraint.^® Surely, given tlie state of 
the economics literature and tlie FTC's own Report, a categorical proliibition as adopted 
by the FCC is inappropriate. 

Finally, to the extent the Order does not prohibit certain business arrangements 
outright, it creates substantial uncertainty tlirough its broad "general conduct rule," 
wliich allows the FCC substantial discretion to decide whether "new practices" "harm 
consumers or edge providers."’’^ The uncertainty associated with the general conduct 
rule is likely to deter firms from engaging in all sorts of pro-consumer economic 
activity. 

III. The Advantages of Antitrust 

The FCC's latest attempt to ban paid prioritization and the blocking and 
throttling of lawful content is, as I have explained, a categorical proliibition on certain 
types of vertical contracts in the broadband industry. If tliere were strong evidence tliat 
the types of vertical contracts tlie FCC is seeking to ban harmed consumers, tlien a 
categorical ban could be justifiable on economic grounds. But, as 1 have explained, the 
best available evidence points in precisely the opposite direction; vertical contracts are 
far more likely to benefit consumers than to harm tlicm. However, it is undeniably true 

hi. at 82. 

Fed. Comm. Comm'n, Chairman Wheeler Proposes New Rules for Protecting the Open internet (Feb. 4, 
2015), available at hitp:/'/wv/w.fcc. 20 v/dcx:ument/chajrmaD-wheejer-proposes-riew-rules-protectLng-opea- 
internet . 
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that vertical contracts can result in anticompetitive outcomes in some circumstances.^^ 
This raises an interesting question for the TCC: if an outright ban on vertical restraints 
in tlie broadband industry cannot be justified, yet tliere is a chance tliat vertical 
restraints could harm broadband consumers, then what should the fCC do? The 
answer is ''nothing," and the reason is that the FTC - my agency - is exceptionally well- 
ec]uipped to pick up the slack. Were the efforts of the antitrust agencies not enough, the 
antitrust laws also provide for private rights of action and remedies - including treble 
damages - more than sufficient to put to rest concerns about inadequate enforcement. 
Indeed, President Obama's current regulatory czar and former director of the FTCs 
Bureau of Economics Howard Shelanski has noted that aiititrust enforcement is often 
superior to broad regulation: "fejven if regulators have the authority to regulate, they 
may decide that forbearance from 'gearing up the cumbersome, highly imperfect 
bureaucratic apparatus of classical regulation' in favor of antitrust enforcement will be 
the better policy choice."^^ 

The problem witli the FCC's approacli to net neutrality is tliat there is no way to 
identify tlie vertical contracts tliat are likely to be problematic ex ante. If the empirical 
economic evidence is correct or even reasonably accurate, then most contracts will 

St’t’ Krattenmaker & Salop, supra note 8, at 224, 229. 

Howard A. Shelanski, The Case for Rebalancing Antitrust and Regulation, 109 Mich. L. Rev. 683, 719 (2011) 
(quoting Stephen G. Breyer, Antitrust, Deregulation, and the Nezvly Liberated Marketplace, 75 CALir. L. Rev. 
1005, 1007(1987)). 
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benefit consumers and some will generate a real risk of competitive harm. In otlier 
words, tlie f CC is faced with a lack of any reliable and economically sound metliod to 
identify prospectively network discrimination that should be barred as anticompetitive 
or absolved as procompetitive. 

But what is a novel policy dilemma for the FCC is a problem that antitrust has 
been grappling with for over a century and for which it offers a clear solution. Over the 
course of the last century, antitrust jurisprudence has evolved a highly sophisticated 
"'rule of reason" to adjudicate various types of vertical arrangements by analyzing their 
costs and benefits.^^ The rule of reason requires that each vertical arrangement be 
assessed on a case-by-case basis by marshaling the available economic literature and 
empirical evidence to evaluate the evidence of achial competitive harm under the 
specific circumstances of the case. Indeed, antitrust law iiiitially adopted but ultimately 
rejected - largely based upon tlie development of tlie economic and empirical literature 
I discussed earlier - a categorical prohibition of certain vertical restraints not unlike the 
FCC"s proliibition on paid prioritization.^^ 

The reason antitrust courts and agencies rejected tlie view underlying tlie 
President and the FCC's ban is that a revolution injecting economic analysis and 

“ See Chicago Bd. of Trade v. United Slates, 246 U.S. 231 (1918). 

See, e.g., Lccgin Creative Leather Prods v. PSKS, Inc., 551 U.S. 877 (2007) (applying rule of reason to 
minimum resale price maintenance); Stale Oil Co. v. Kahn, 522 U.S. 3 (1997) (applying rule of reason to 
maximum resale price maintenance); Continental T.V. v. GTE Sylvania, 433 U.S. 36 (1977) (applying rule 
of reason to non-price vertical restraints). 
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metliod into antitrust law swept through its institutions in tire 1960s and 1970s. The 
fCC need not catch up its understaiading of industrial organization economics to the 
state of the art in 2015 to get tliis right; it only needs to embrace what was well 
understood by 1977 when the Supreme Court first accepted the basic economic 
principles that rejected categorical prohibitions of the sort embraced by net neutrality 
proponents.” 

My view is that antitrust's rule of reason is far more likely to maximize consumer 
welfare in the broadband industry than the FCC's ban. As a general matter, any legal 
framework that seeks to maximize consumer welfare must take three factors into 
account. First, the framework must assess the probability that the daallenged business 
arrangement is anticompetitive. Second, the framework must assess the probability 
that its application will result m errors, either false positives in whida arrangements that 
benefit consumers are proliibited or false negatives in wliich arrangements that harm 
consumers are allowed. Third, tire framework must ackirowledge tire administrative 
costs of implementing the system.^^ A rule tliat focuses upon miirimiziirg tire social 
costs of false positives, false negatives, and admmistrative costs is most likely to 
gcircratc the highest rate of return for consumers. 


” See GTE Sylvania, 443 U.S. 36. 

Hazlett &L Wright, supra note 2, at 798. 
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Under tlie FCC's categorical prohibition, there will be no false negatives, only 
false positives. Instances of procompetitive conduct will no doubt be erroneously 
condemned unless one tliinks the empirical research on tlie effects of vertical restraints 
is all wrong, at least as applied to the broadband industry. It is true that the rule of 
reason is probably more costly to administer in the individual case than the FCC's 
blanket prohibition, but tlie administrative cost the FCC incurs in developing, defining, 
and defending, and re-defining whatever net neutrality order ultimately gets upheld by 
a court - and it has not been successful in this endeavor for a decade - is not trivial 
either. 

Although the affirmative case for antitrust over net neutrality is clear on 
consumer welfare grounds, net neutrality proponents often assert tliat because antitrust 
might not '"work" in all cases - that is the rule of reason might allow some vertical 
contracts that do in fact harm consumers - a blanket prohibition against all priority 
contracts is superior. This argument rejects a consumer-welfare based approach to 
regulation altogether by assuming - contrary to all available theory, evidence, and 
experience - tliat ever}^ instance of conduct prohibited by the FCC's plan will be 
harmful. The argument also seems to suggest that there is some category of harm to 
consumers that falls outside of the dimensions cognizable within antitrust and 
consumer protection law — price, output, quality, and innovation - that is both 
ubiquitous enough to justify categorical prohibition but also only observable to the 
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FCC. Tliat should be enough make any student of regulatory law or economics 
nervous. 1 am quite confident tlrat the antitrust regime, after more than a century of 
developing expertise in applying tire rule of reason, wUl be able to apply it to tire 
broadband industry. 

IV. Title II and Consumer Protection 

I will now tunr from antitrust to the FTC's otlrcr enforcement priority: consumer 
protection. By reclassifying broadband internet providers as common carriers under 
Title II, the FCC threatens to strip the FTC of its jurisdiction to regulate broadband 
providers as part of its consumer protection mission. The FTC has been active in this 
space over the last 20 years, and the FCC's regulation would displace much pro- 
consumer activity. I believe reclassification luider Title U will unequivocally harm 
consumers by depriving consumers of tire FTC's activities in the broadband sector. 

As a general matter, tire FTC Act gives tire FTC broad authority witlr regard to 
botlr competition aird consumer protection matters in most sectors of tire economy 
Section 5 of tire FTC Act proscribes "deceptive" or "unfair" acts or practices in or 
affecting commerce. A company acts deceptively if it makes materially misleading 
statements or omissions. Such statements or omissions can be express or implied. A 

Under the FTC Act, “[ujnfair methods of competition in or affecting commerce, and unfair or deceptive 
acts or practices in or affecting commerce," arc prohibited, and the FTC has a gcncrai statutor}^ mandate 
"to prevent persons, partnerships, or corporations," from engaging in SLich prohibited methods, acts, and 
practices. 15 U.S.C § 45 (a). 
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company engages in unfair acts or practices if its practices cause, or are likely to cause, 
substantial injury to consumers that is neither reasonably avoidable by consumers 
themselves nor outweighed by countervailing benefits to consumers or to competition. 
Section 5's prohibition against deceptive or imfair practices plays an important role in 
protecting consumers: put simply, it requires companies to market their products 
trutlafully and to refrain from engaging in harmful business practices. Section 5 also 
promotes competition on the basis of truthful claims and provides an incentive for 
companies to act responsibly and fairly in providing their products and services. 

Although Section 5 contains an exemption for "common carrier" activities, this 
exemption does not apply to the provision of other services, even if offered by common 
carriers.2^ Accordingly, because broadband internet access services historically have not 
been offered on a common carrier basis, the FTC has had jurisdiction over sucli 
services.^^ The FTC has used its full range of law enforcement autliority to protect 


15 U.S.C. §§ 44, 45(a)(2). FTC v. Verity Int'I, Ltd., 443 F.3d 48, 58-60, n.4 (2d Cir. 2006) (citing, inter 
alia, SW Bell Tel. Co. v. FCC, 19 F.3d 1475, 1481 (D.C. Cir. 1994), and Nat'l Ass'n of Reg. Util. Comm'rs v. 
FCC, 533 F.3d 601, 608 (D.C. Cir. 1976)). 

Veri>^on v. FCC, 740 F.3d 623, 650 (D.C. Cir. 2014)); Nat'l Cable TelecoTnm'ns Ass'n v. Brand X Internet 
Servs., 545 U.S. 967, 993-95 (2005). 

25 The FCC's historical exercise of authoril)' over non-common carrier broadband Internet access services 
pursuant to Title T of the Communications Act of 1934, 47 U.S.C. §§ 151-161, and Section 706 of the 
Telecommunications Act of 1996, 47 U.S.C. § 1302, has no bearing on the scope of the FTC's jurisdiction, 
since, under Sections 5(a) and 13(b) of the FTC Act, 15 U-S.C. §§ 45(a) & 53(b), "the FTC may proceed 
against unfair practices even if those practices [also] violate some other statute.. FTC v. Accusearch, 
Inc., 570 F.3d 1187, 1195 (10th Cir. 2009) (referring to Telecommunications Act provision). See also, Fed. 
Trade Comm'n Staee, supra note 16, at 38-41 (2007) (analyzing the application of Section 5 of the FTC Act 
to broadband services). 
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consumers in tlie broadband sector, including obtaining injunctive relief and consumer 
redress where appropriate, and engaging in consumer and business education. The 
FTC has also pursued polic}' initiatives to address important consumer protection 
issues relating to broadband and haternet service, including requiring truthful, clear, 
and conspicuous disclosure of material terms of service, data securit}^, and privaeje 

Importantly, the FTC has certain enforcement tools at its disposal that are not 
available to the FCC. Unlike the FCC, the FTC can bring enforcement cases in federal 
district court and can obtain equitable remedies such as consumer redress.’" The FCC 
has only administrative proceedings at its disposal, and rather than obtain court- 
ordered consumer redress, the FCC can require only a "forfeiture" payment.” ha 
addition, the FTC is not bound by a one-year stahite of limitations as is the FCC.“ The 
FTC's ability to proceed in federal district court to obtain equitable remedies that fully 
redress consumers for the entirety of their injuries provides comprehensive consumer 
protection and can play an important role in deterring consumer protection violations. 

The FTC has done some remarkable consumer protection work in the broadband 
sector and, since the advent of tire Internet, tire FTC has been tire primary federal 
enforcement agency identifying problematic practices relating to deceptive advertising. 

See 1 5 U.S.C. Sec. 53(b). By contrast, the FCC cannot obtain consumer redress, only forfeiture. 

Tn the settlement of an administrative proceeding, a party may agree to pay consumer redress or to set 
up a compensation fund. However, the party cannot be compelled to do so. 

-^2 47 U.S.C. § 503(b)(6). 
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privacy and data security, as well as enforcement actions designed to stop these 
practices and to deter others from adopting similar practices that harm consumers. 
Before reclassifying broadband services under Title 11, and thereby outside the reacli of 
the FTC, it is important to consider the ramifications of depriving broadband 
consumers of the FTC's specialized enforcement abilities as well as its accompanying 
decades of expertise. 

A few recent enforcement efforts illuminate the types of protections consumers 
would lose with reclassification. For example, the FTC recently filed an action against 
AT&T in federal district court, charging that AT&T failed to adequately disclose to its 
customers on unlimited data plans that, if they reach a certain amount of data use in a 
given billing cy^cle, AT&T reduces - or "throttles" - their data speeds to the point that 
many common mobile phone applications - like web browsing, GPS navigation and 
watching streaming video - become difficult or nearly impossible to use.^^ Tlie FTC 
complaint further alleges that, even as unlimited plan consumers renewed their 
contracts, the company still failed to inform them of tire tlirottling program. When 
customers canceled their contracts after being tlirottled, AT&T drarged those customers 
early termination fees, which typically amount to hundreds of dollars. The FTC also 
brought and settled a nearly identical case against Traefone, the largest prepaid mobile 

Press Release, fed. Trade Conun' n, FTC Says AT&T Has Misled Millions of Consumers with 
'Unlimited' Data Promises {Oct. 28, 2014), https:.^A\n-y^-v.ftc.g,ov.'news-even.ts/presb-.relea5es/2014.'lG.Tdc- 
savs-ati-has-misjed-millions-consumers-unlimited-data . 
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provider iii tire U.S.^^ Iii tliat case, Tracfone agreed to pay $40 million to tlie FTC for 
consumer redress to settle charges that it deceived millions of consumers with its 
promises of “unlimited" data service. 

1 am sure many of you are familiar with these recent Commission cases. These 
arc very important cases to bring — they challenge deceptive practices that harm 
consumers not oivly by charging them for scr\^iccs they did not receive, but also by 
undermining the competitive landscape. However, it is important to recognize that the 
FTC is not new to these and other important consumer protection issues in the 
broadband sector. Indeed, the FTC has been on the forefront of such cases since the late 
1990's and it has continually brought a variety of cases against Internet service 
providers when it has had reason to believe that they have engaged in deceptive 
marketing and billing practices.^® 

For example, in 1997, the FTC separately sued America Online, CompuServe, 
arid Prodigy, alleging tliat each company had offered "free" trial periods tliat resulted 
in unexpected charges to consumers.^ The settlement orders reached in tliese matters 

Press Release, Fed. Trade Comm'n, Prepaid Mobile Provider TracFone to Pay $4-0 Million to Settle FTC 
Charges Tt Deceived Consumers About 'Unlimited' Data Plans (Jan. 28, 2015), https://wvvvv.ttc.eov/nevvs- 
cvcnis/press-releascs/2Q15/01/prcpaid-mobiic-providcr-tracfone-pay-40-miJlion-settlc-ftc . 

See, e.g., Am. Online, Tnc. & CompuServe Interactive Servs., Tnc., 137 F.T.C. 117 (2004); Juno Online 
Servs., Tnc, 131 F.T.C. 1249 (2001). 

See Am. Online, Tnc., 125 F.T.C. 403 (1998); CompuServe, Inc., 125 F.T.C. 451 (1998); Prodigy, Tnc., T25 
F.T.C. 430 (1998). One Prodigy advertisement, for example, touted a "Free Trial" and "FREE 1ST 
MONTFT'S MEMBERSTTTP" conspicuously, while a fine print statement at the bottom of the back panel of 
the advertisement stipulated: "Usage beyond the trial offer will result in extra fees, even during the first 
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prohibited tlie companies from, among other things, misrepresenting tlie terms or 
conditions of any trial offer of online ser\dce. Although all three matters involved 
dialup, or narrowband, Internet access, the orders are not limited by tlieir terms to 
narrowband services. 

In another early case, the FTC was granted summary judgment by a federal 
district court that that the defendants had \dolatcd the FTC Act by mailing false or 
misleading purported rebate or refund checks to millions of consumers and businesses 
without disclosing, clearly and conspicuously, that cashing the checks would prompt 
monthly charges for Internet access services on the consumers' and businesses' 
telephone bills. Following a trial on the issue of consumer injury, the court ordered 
the defendairts to pay more thaii $17 million to remedy the iiijury caused by their 
fraudulent conduct. 

Enforcement actions such as these not only protect consumers from financial 
injury, they are aii importaiit component in policing the marketplace arid ensuring the 
flow of accurate arid truthful information. 


month.” Other alleged misrepresentations included AOL's failure to inform consumers that fifteen 
seconds of connect time was added to each online session (in addition to the practice of rounding 
chargeable portions of a minute up to the next whole minute), as well as its misrepresentation that it 
would not debit customers' bank accounts before receiving authorization. 

FTC V. Cyberspace.com, No. C00-1806L, 2002 WL 32060289 (W.D. Wash. July 10, 2002), aff'd, 453 b.3d 
1196 (9th Cir. 2006). 

Cyberspace.com, 453 f .3d at 1196 (the Court of Appeals for the Ninth Circuit affirmed the trial courO s 
liability). 
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The FTC's unique expertise extends to privac}^ and data security as well. The 
FTC has tire authority — under a handful of different laws — to bring cases enforcing 
broadband service providers' obligations to protect tlie privac}^ and security of 
consumer data. Using its authority under Section 5, the FTC has brought privacy and 
security enforcement actions that have involved businesses in a wide variety of 
industries, including companies that sell mobile and Internet connected devices;'^'^ 
companies that provide Internet-related services;^’ social media companies;^’ and 
mobile app developers. In addition to the FTC Act, other laws enforced by the FTC, 
such as the Fair Credit Reporting Ach^ ("FCRA"), and the Children's Online Privacy 
Protection Act^** ("COPPA"), also prohibit entities including broadband operators from 
making deceptive claims in their representations to consumers about privacy and data 
security. Further, they impose a variety of other requirements that may apply to 
broadbaiad providers engaging in certain activities. 


HTC America, Tnc., 155 F.T.C. 1617(2013); TRENDnet, Inc., FTC Docket No. C-4426 (Jan. 16, 2014) (final 
decision and order), axHiikhk at hUps:/7-v\ww-(tc.pov/syslem/nies/document$/cases/1402C7frendnetdo.pdf . 

Google, Inc., 152 F.T.C. 435 (2011). 

Facebook, Tnc., FTC Docket No. C'4365 (July 27, 2012) (final decision and order), available at 
tittp://wvvw.ftc.gov7'sites/dcfault/l:ilos/documcnfs/cnsc^/2012/08/120810farcbookdo.pdf . 

^ Snapehat, Tnc., FTC Docket No. C-4501(Dec. 23, 2014) (final decision and order), available at 
https://wvvvv.ftc.gov/systein/files/docun~)ents/'cases/141 231 STiapchatdo.pdf; United States v. Path, Tnc., No. 
C-1 3-0448 (N.D. Cal. Feb. 8, 2013) (Stipulated Final J.), available at 
http:/Avv^7\v.^tc.gov/sjtes/dcfault.''fijes/d<^»cumonts/casc>^/2013/02^^13020]paihincdo■pdf ■ 

« 15 U.S.C. §§15 U.S.C §1 681-1 681 X. 

«15U.S.C. §§ 6501-6506. 
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These enforcement actions clearly illustrate the expertise and the interest of tlie 
FTC in vigorously protecting consumers of broadband internet services. Consumers 
have been well served to the extent that this framework allows both tire FTC and the 
FCC to diallenge deceptive and imfair practices and thereby foster competition and 
protect consumers. As the Commission has pointed out many times, however, the 
common carrier exemption is outdated aird a harmful obstacle to good policymaking.^-'’ 
As illustrated by the broadband Internet access marketplace, technological advances 
have blurred the traditional boundaries among telecommunications, entertainment, and 
high technology. As the telecommunications and Internet industries continue to 
converge, the common carrier exemption is likely to continue to frustrate the FTC's 
ability to stop deceptive and unfair acts and practices and imfair methods of 
competition with respect to interconnected communications, information, and 
entertainment services. Reclassifying broadband internet services as common carrier 
services under Title II will create furtlier obstacles to protecting consumers and 
fostering competition by depriving tire FTC of its long-standing jurisdiction in tlais area 


^ See, e.g., federal Trade Cornmission Reauthorization: Hearing before the S. Comm, on Commerce, Science, and 
Transportation, 108th Cong. 12-13 (2008) (statement of William E. Kovacic, Chairman, Fed. Trade 
Comm'n); FTC Jurisdiction Over Broadband Internet Access Services: Hearing before the S. Comm, on the 
Jiidiciari/, 1 09th Cong. 9-1 1 (2006) (statement of William E. Kovacic, Comm'r, Fed. Trade Comm'n); 
Rcauthorization of the federal Trade Commission: Positioning the Commission for the Twenty-first Century: 
Hearing before the H. Subcomm. on Commerce, Trade, and Consumer Protection of the Comm, on Energy and 
Commerce, 108th Cong. 35-36 (2003) (statement of Thomas B. Lear\^ Comm'r, Fed. Trade Comm'n). 
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aiid threatening tlie robust consumer protection efforts tliat tlie agency has engaged in 
over the last two decades. 

Thank you for your time, i am happy to answer any questions. 
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Mr. Goodlatte. Thank you, Commissioner. 

Commissioner McSweeny, welcome. 

TESTIMONY OF THE HONORABLE TERRELL P. McSWEENY, 
COMMISSIONER, FEDERAL TRADE COMMISSION 

Ms. McSweeny. Thank you. Thank you very much. And I want 
to thank the Members of the Committee and Ranking Member 
Conyers for the invitation to appear today. 

My name is Terrell McSweeny, and I am also a Federal Trade 
Commissioner. Like my colleague. Commissioner Wright, I will 
begin by making the usual disclaimer. I am speaking on behalf of 
myself and not the commission or my colleagues. 

I am delighted to talk to you today about the role of competition 
enforcers like the Federal Trade Commission in protecting con- 
sumers and competition. For 100 years, the Federal Trade Commis- 
sion has worked to ensure that American consumers and the entre- 
preneurs who bring new and exciting products to the marketplace 
are free from anticompetitive, deceptive, and unfair practices that 
threaten to harm them. 

The FTC’s role as a consumer protection and antitrust enforcer 
has evolved along with the economy, adapting to the interconnect- 
edness of our 21st century lives to protect consumers online and on 
mobile platforms. In the last decade, the FTC has brought more 
than 100 cases involving consumer data security and privacy, and 
we have cracked down on emerging issues such as cramming on 
mobile phone bills, and unauthorized in-app purchases by children, 
winning millions of dollars in redress for consumers harmed by 
these practices. 

The FTC plays an important role promoting innovation by advo- 
cating for competition that can be introduced by disruptive en- 
trance, and by investigating and prosecuting anticompetitive prac- 
tices across a wide variety of industries. While antitrust enforce- 
ment is vital to protecting a competitive marketplace, it is not al- 
ways the most effective way to address policy issues in the econ- 
omy. 

Sometimes the public interest is best protected through a com- 
bination of antitrust enforcement and well-designed regulation. 
Protecting the virtuous cycle of the Open Internet is one of these 
instances. 

The debate over the best way to protect the Open Internet raises 
a host of complicated issues, including public policy issues that go 
beyond the scope of antitrust and consumer protection enforcement. 
The FCC has spent years studying the Open Internet issue, in- 
formed by the data and input from market participants, academics, 
and the views of nearly 4 million commenters. 

On the basis of that record, the FCC concluded that Internet 
openness promotes a virtuous cycle, in which innovation by pro- 
viders of new content, applications, and services generates in- 
creased consumer broadband demand. This increase in broadband 
demand increases broadband infrastructure investment, which in 
turn spurs new innovation from content producers. 

Ex post, case-by-case antitrust enforcement is unable to offer the 
same protections to innovators in the content space as clear, ex 
ante rules. 
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Under the Open Internet order, innovators who seek to provide 
new content, applications, and services can have confidence that 
discriminatory network access will not threaten their chances of 
competitive success. Antitrust enforcement, on the other hand, 
would require detection, investigation, and a potentially lengthy 
rule of reason analysis. 

I would also like to point out that the FCC considered First 
Amendment interests, freedom of expression, diversity of political 
discourse, and cultural development as a part of the Open Internet 
proceeding. These are noneconomic, but very important values that 
are not generally protected by antitrust laws. 

I want to stress that there is not an either/or choice that must 
be made between FCC regulation and FTC enforcement as it re- 
lates to the Open Internet. Both are different tools with different 
features, and both have a role to play when it comes to protecting 
consumers and ensuring an Internet that continues to foster com- 
petition and innovation. 

The optimum outcome for consumers is Open Internet coupled 
with repeal of the common carrier exemption in the FTC Act, 
which may hinder the FTC from protecting consumers against un- 
fair and deceptive common carrier activities. 

The FTC has decades of experience and specific statutory tools, 
such as consumer redress, that complement FCC oversight of com- 
mon carriers, and we have a long history of successfully working 
together with the FCC and look forward to continuing to work with 
them. 

I will conclude by pointing out that the status quo in the United 
States is overwhelmingly one of an Open Internet. It is almost out- 
of-date to refer to the Internet as its own sector somehow detached 
from the rest of the economy. The Internet has truly become the 
Internet of everything. It is the medium that we use to carry on 
friendships, file our taxes, book vacations, talk to our doctors, 
watch movies, manage businesses, and increasingly coordinate our 
lives from the moment we get up until the time we go to bed. En- 
suring that the Internet remains a fountain of innovation and dis- 
ruption is at the heart of Open Internet policy. 

I don’t view this as a situation in which the FCC’s Open Internet 
order threatens to usher in some new and unproven market reality. 
Rather, it is the elimination of the Open Internet in this country 
that would put us in unchartered territory. 

Thank you for holding this hearing and for having me here, and 
I look forward to answering your questions. 

[The prepared statement of Ms. McSweeny follows:] 
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Good afternoon, I want to thank Chairman Goodlatte and Ranking Member Conyers for 
having me here today to speak about the role enforcement agencies, like the Federal Trade 
Commission, play in protecting consumers and competition. 

Before beginning my testimony, I must stress that I am speaking only for myself and not 
on behalf of the Commission or my colleagues. 

For 100 years, the FTC has worked to ensure that American consumers and the 
entrepreneurs who bring new and exciting products to the marketplace are free from 
anticompetitive, deceptive, and unfair practices that threaten to hann them. The FTC’s role as a 
consumer protection and antitrust enforcer has evolved along with the economy - adapting to the 
interconnectedness of our 2 1 ” century lives to protect consumers online and on mobile platforms. 
In the last decade, the FTC has brought more than 100 cases involving consumer data security 
and privacy. We have cracked down on emerging issues such as cramming and unauthorized in- 
app purchases by children - winning millions of dollars in redress for consumers harmed by 
these practices. 

The FTC also plays an important role promoting innovation by advocating for the 
competition that can be introduced by disrupttve entrants. In the last few years, the FTC has urged 
that cities and taxicab authorities not impede competition from new ride-sharing platforms such as 
those offered by Uber and Lyft FTC offtcials have publicly criticized as “bad policy” state laws 
designed to protect the automobile dealership model from competition from Tesla’s direct-to- 
consumer sales strategy. The FTC also investigates and prosecutes anticompetitive practices 
across a wide variety of industries. The Commission’s competition enforcement is guided by 
antitrust principles. While antitrust enforcement is vital to protecting a competitive marketplace, 
it is not always the most effective way to address policy issues in the economy. 

Sometimes the public interest is best protected through a combination of antitrust 
enforcement and well-designed regulation. Protecting the “virtuous cycle” of the open Internet is 
one of these instances. 

The open Internet raises a host of complicated issues, including public policy issues that 
go beyond the scope of antitrust and consumer protection enforcement. The FCC has spent years 
studying the open Internet issue, informed by data and input from market participants, 
academics, and the views of nearly four million commenters. On the basis of that record, the 
FCC concluded that Internet openness promotes a “virtuous cycle” in which innovation by 
providers of new content, applications, and services generates increased consumer broadband 
demand. This increases broadband demand, which increases broadband infrastructure 
investment, which, in turn, spurs new innovation from content producers.* The D.C. Circuit has 


’ See FCC Open internet Order *1 7 (Mar. 12. 2015). 
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upheld the FCC’s findings with respect to this “virtuous cycle”^ - findings based on the FCC’s 
sector-specific mandate and specialized expertise in the area of telecommunications. 

Ex post, case-by-case antitrust enforcement is unable to offer the same protections to 
innovators in the content space as clear, ex ante rules. Under the Open Internet Order, 
innovators who seek to provide new content, applications, and services can have confidence that 
discriminatory network access will not threaten their chances for competitive success. Antitrust 
enforcement, on the other hand, would require detection, investigation, and a potentially lengthy 
“rule of reason” analysis. 

The FCC also considered First Amendment interests such as free expression, diversity of 
political discourse, and cultural development as part of its Open Internet proceeding. These are 
non-economic values that are not generally protected by the antitrust laws. 

There is not an either-or choice that must be made between FCC regulation and FTC 
enforcement as it relates to an open Internet. Both are different tools with different features and 
both have a role to play when it comes to protecting consumers and ensuring an Internet that 
continues to foster competition and innovation. 

Consumers benefit when there is robust competition for existing and new products and 
services, and when consumers can make choices dictated by their own preferences. The 
optimum outcome for consumers is Open Internet coupled with repeal of the common carrier 
exemption that may hinder the FTC from protecting consumers against unfair and deceptive 
common carrier activities. The FTC has decades of experience, and specific statutory tools such 
as consumer redress, that complement FCC oversight of common carriers. We have a long 
history of successfully working together with the FCC and look forward to continuing that 
tradition of sharedjurisdiction. 

I’ll conclude by pointing out that the status quo in the United States is, overwhelmingly, 
that of an open Internet. It is almost out of date to refer to the Internet as its own sector, 
somehow detached from the rest of the economy. The Internet has truly become “The Internet of 
Everything.” It is the medium that we use to carry on friendships, file our taxes, book vacations, 
spealc to our doctors, watch movies, manage businesses, and, increasingly, coordinate our lives 
from the time we get up to the time we go to bed. We have already witnessed the tremendous 
spillover effects and positive externalities that an open Internet has provided. Ensuring that the 
Internet remains a fountain of innovation and disruption is at the heart of open Internet policy. 
This is not a situation where the FCC’s Open Internet Order threatens to usher in some new and 
unproven market reality. Rather, it is the elimitialioti of the open Internet in this country that 
would put us in uncharted territory. 

Thank you again for holding this hearing and having me here. I look forward to your 
questions. 


‘ See Verizon v. FCC, 740 F.3d 623, 659 (D.C. Cir. 2014). 
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Mr. Goodlatte. Thank you, Commissioner McSweeny. 

Before we begin the questioning by Members of the Committee, 

I will ask unanimous consent to enter into the record a letter dated 
today from the Consumer Electronics Association on behalf of its 
more than 2,000 U.S. technology companies, indicating support for 
an Open Internet and expressing concern that the swath of Title 

II regulations and legal challenges to FCC authority will cause un- 
certainty, slow investment, reduce competition, and hinder innova- 
tion, and calling on Congress to take action in this area. 

[The information referred to follows:] 
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The Honorable Bob Goodlatic The Honord)le John Conycre. Jr 

United Stoics House of Representatives United Stoics House of Representatives 

23UW Rayburn House Office Building 242(> Rayburn House Office Building 

Wa.shington. DC' 2U5I5 Washington. DC 2b5 1 5 

Dear CUninnan Guodlattc and Ranking Member Conyers, 

‘fhe Consumer FJcetronics AsHKiation tCEAl. on behalf of its more than 2(HK) U.S technology 
companies, appreciates your atlcmion to the federal Communications Commission’s (FCC) recent 
decision to reclassify broadband Internet serv ices as “tciccommuiucaiions serv loes” subject to Title li 
legulalion of the TciccommimiaUions Act of 

We support an open Internet, but ore concerned that the swath ofTiiJc 11 regulations and legal challenges 
to FCC authonty will cause uncertainty, slow investment, reduce competition and hinder innovation We 
urge Congress to act lo restore certainty and give the FCC clear~-but limned — audiority to preserve an 
open and competitive Internet 

The near<crtain sluiri term alternative to congressional action is lengthy tiiigaiion No matter which 
patty claims the W'bitc House next, new FCC appointees will face a Title II litmus test because the FCC 
octiun was so controversial and such a break from prior inierpatations Longer term, a new Commission 
could reverse us decision or change the scope of its forbearance from certain provisions of Title II 
inggenng another net neutrality haiUc A bipartisan Congressional agreement dial forecloses these 
foreseeable and dutnmentaJ outcomes will benefit investment in broadband infrastructure, new services 
on die Internet and the cinniy of law that Amcncan citir-cns expect and deserve 

Our nulion has led the world in almost every aspect of the Internet since its invention We have done so 
with limited govemmem tmencmion. allowing the entire Internet ecosy stem to grow and provide vast 
benefits to consumers worldvvidc The Internet i$ .^11 evolving Congrevs must support this evolution 
using clear statutory language that encourages broadband investment and competilion Ihroughoul all 
elements of the Internet ecosystem, while preserving the openness that ha.s made die Internet a dynamic 
engine of innovation 

In .sliort. we ask you to pn>lcci consumers. US businesses, and the Internet itself from the iinccnmiitv 
swirling around die FCC's decision to reclassify broadband Intumet services Title li 
telecommunications serv ices 


Siiiceivlv, 



Gary Shapiro 
President and CEO 
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Mr. Goodlatte. Secondly, I would ask unanimous consent to 
enter into the record the dissenting opinion of the FCC Commis- 
sioner Mr. Pai.* 

Without objection, they will be made a part of the record. 

And we will turn to the questioning. 

If I may, I will start with you. Chairman Wheeler. Can you 
please walk us through the many specific examples of anticompeti- 
tive actions taken by Internet service providers over the last 3 
years that support issuing massive regulations on the Internet? 

To be clear, I am looking for actual examples of bad conduct 
rather than hypothetical conduct. To my knowledge, there were not 
any specific examples cited in the 300-plus page order. 

Mr. Wheeler. Thank you. Congressman. Yes, I would be happy 
to. I think the root is what the district court said when they said 
that there is the technological capability and the economic incen- 
tive to do something. 

Mr. Goodlatte. I am talking about actual examples where it has 
taken place in the last 3 years. 

Mr. Wheeler. So for instance, in 2007, a Republican commission 
moved against wireless carriers who were doing exactly the same 
kind of thing we are talking about here, and used Title II to deal 
with that. What was happening was the wireless carriers, the big 
guys, were saying to the small guys, ‘Your customers can’t roam 
onto our turf, onto our networks.” 

Mr. Goodlatte. Chairman Wheeler, let me interrupt because 
that was 8 years ago that that took place, and we are talking about 
in the last 3 years. But let me give you another question. 

To the extent that actual anticompetitive conduct was occurring 
on the Internet and the FCC chose not to intervene, why wouldn’t 
the Federal Trade Commission be able to prosecute that conduct 
under current law? 

Mr. Wheeler. Thank you. Congressman. I was going to get to 
more recent things, if you are interested. I mean, there are exam- 
ples of blocking of iPhone apps, iPad apps. Android apps, blocking 
a mobile wallet app that was put on the phone, limiting access to 
Google Voice. And as recently as last August, Verizon tried to 
throttle the data speeds for users who had bought unlimited access. 
So there is a list, and I can go through others, if you want. 

Mr. Goodlatte. Let me ask Commissioner Pai if he wants to 
shed light on that. Why is it that there were no examples cited in 
the report? 

Mr. Pal That is a key question, Mr. Chairman. The answer is, 
as detailed in the FCC’s decision, there is no evidence of a system- 
wide failure in the Internet marketplace. The fact that the agency 
has to rely on a decade-old example of a small ISP in North Caro- 
lina, of isolated niche examples since then, all of which were solved 
through private initiatives, not through the application of heavy- 
handed Title II rules, demonstrates that there was no problem to 
be solved here. 

Mr. Goodlatte. Will there be an increase in State and local 
taxes levied against Internet service providers as a result of the 


*Note: The submitted material, the dissenting opinion of the FCC Commissioner, is not print- 
ed in this hearing record but is on file with the Committee and can be accessed at: 
http: / / docs, house.gov / Committee / Calendar / By Event, aspx ?EventID= 1 03236. 
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Open Internet order? And will the Internet Tax Freedom Act, 
something that has very strong bipartisan support here in the Con- 
gress, protect against all of these types of taxes? 

Mr. Pai. Mr. Chairman, I believe the answer to the question is 
no. The order explicitly opens the door to the imposition of billions 
of dollars of new taxes, the most notable of which is the assessment 
of Universal Service Fund fees or taxes on broadband. The only 
thing the order promises is that those fees won’t go up on the effec- 
tive date of the order itself 

Moreover, there are a number of State and local fees and taxes 
which will be assessed. One example, which flows from the reclassi- 
fication of broadband as a Title II telecom service, is pole attach- 
ment rates. Previously, a lot of the competitive providers were able 
to avail themselves of a relatively lower rate, applicable to cable 
companies. Now that rate will go up to a higher rate that telecom 
providers pay. 

All of those costs will be passed on to the consumer. 

Mr. Wheeler. Mr. Chairman, can I 

Mr. Goodlatte. Let me turn to Commissioner Wright, and if I 
have some time left, I will come back to you, Mr. Chairman. 

The FCC adopted the one-size-fits-all regulatory approach in its 
Open Internet order. Why is it important to evaluate each anti- 
competitive action on its merits using decades of antitrust case law 
and deploying an economic analysis? At the end of the day, what 
is better for consumers? 

Mr. Wright. Thank you for the question, Mr. Chairman. 

I think it is important to note that sometimes this idea that anti- 
trust is ex post and regulation is ex ante is a bit overplayed. Anti- 
trust has ex ante regulations. For example, we ban all price-fixing. 
Sometimes, we have broad prohibitions like you see here. Some- 
times we don’t. We used to have ex ante, broad prohibitions on 
vertical restraints. 

The reason we don’t, and the reason that antitrust, starting 
about 40 years ago, went to a case-by-case approach is because an 
economic revolution of both theory and empirical data on vertical 
restraints hit the world in the ’60’s and ’70’s and ’80’s. And what 
we learned was not only were these types of contracts unlikely to 
harm competition, but importantly, oftentimes, they offer serious 
benefits for consumers. 

The virtue of a case-by-case approach isn’t just how often that 
you can attack or detect anticompetitive conduct. It is allowing con- 
sumers to reap the benefits of the conduct when it is procom- 
petitive. And that is the difference between a case-by-case approach 
and a per se prohibition, and why it is important to retain the 
former. 

Mr. Goodlatte. Thank you. 

My time has expired, but. Chairman Wheeler, we will give you 
a moment to add what you wanted to add a moment ago. 

Mr. Wheeler. Well, I was just going to say that what Commis- 
sioner Pai said about taxes isn’t quite as portrayed. The reality of 
property taxes is that they are on telephone companies “and utili- 
ties.” And we do not reclassify and specifically address in the order 
that that does not deal with this. 

The second issue 
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Mr. Goodlatte. It could be done in the future, though, could it 
not? 

Mr. Wheeler. It specifically says in the order that we are talk- 
ing about telecommunication 

Mr. Goodlatte. Once you go down this road, a future FCC could 
change that order and go that direction as well, could they not? 

Mr. Wheeler. Mr. Chairman, future companies can behave in 
ways that they tell us that they are not going to behave as well. 
We all live with this. 

Mr. Goodlatte. And future Congresses. 

Mr. Wheeler. Valid point. 

One other point is the issue of application of Universal Service 
against broadband. Commissioner Pai sits on the bipartisan Fed- 
eral-State board that will deal with that issue. So there will be a 
recommendation coming from them, which Commissioner Pai, in 
which he will be participating. But even if they come back and say 
you should change the contribution, it is not an increase in the 
amount collected; it is just that it gets applied to different things. 

So, essentially, in a household, it becomes the same kind of a 
number. 

Mr. Goodlatte. We will follow up on that in a moment, but my 
time has expired, so we will turn now to the gentleman from Michi- 
gan, Mr. Conyers, for his questions. 

Mr. Conyers. Thank you. 

Well, I am very interested in this discussion. Let me just ask, 
Mr. Wheeler, how has FCC encouraged competition and innovation 
over communications networks? 

Mr. Wheeler. Thank you very much. Congressman. 

The joke around the FCC is that my mantra has been “competi- 
tion, competition, competition,” or, more appropriately, spoken as 
“competition-competition-competition,” because it ought to be the 
ultimate mantra of everything we do. 

And the difficulty that we face today is that, insofar as high- 
speed networks in this country, about 80 percent of Americans 
have either only one choice or zero choice. About 25 percent of 
them have zero choice for high-speed networks. And what we need 
to be doing is encouraging that. 

That is why specifically in this order we said that we will not 
have rate regulation, we will not have tariffing, we will not have 
unbundling, those kinds of things associated with the so-called util- 
ity status, because we want to create an environment in which car- 
riers are investing in ever-faster, evermore ubiquitous, competitive 
broadband services. 

The interesting thing is that Wall Street seems to agree, because 
if this was the end of the world that everybody keeps talking about, 
then you would think you would see the stocks crashing. Instead, 
the stocks have been going up. And on the day of the vote even, 
when we adopted the rule, they went up. 

So it is very important that we build a strong economic base so 
that carriers are incentivized to build competitive, ever-faster net- 
works. 

Mr. Conyers. One of your colleagues says the Internet is not 
broken, and there is nothing for the FCC to fix, and it is only based 
on hypotheticals. Is there much truth in that or any? 
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Mr. Wheeler. Thank you, Congressman. 

You know, Mr. Walden and Mr. Upton and Senator Thune have 
all introduced legislation to ban blocking, ban throttling, ban paid 
prioritization — the three big things that we ban in our order. So 
there is, I think, a suggestion that at least some other people other 
than us feel that there are difficulties in the marketplace. 

We did have the instance of Comcast blocking. We did have the 
instance I told the Chairman about of Verizon throttling. 

Verizon, interestingly enough, went into court when they were 
suing to overturn the 2010 rules, and their lawyer said: I have 
been specifically instructed to tell the court that one of the reasons 
we are appealing is because we want to do paid prioritization. 

Then in a letter to Chairman Leahy, when he was chairing the 
Senate Judiciary Committee, the major ISPs, when asked if they 
would pledge to not do paid prioritization, they said we do not fore- 
see. They did not say they would not. 

Our rule says you will not. And again, I go back to what the 
court said, which was that there is an incentive, an economic incen- 
tive, and a technological capability for these network providers to 
harm innovation, to harm competition, and to harm this virtuous 
circle of innovation driving new networks, which drive more inno- 
vation, et cetera. 

Mr. Conyers. Very interesting. 

Commissioner McSweeny, what are potential limitations in rely- 
ing on antitrust enforcement to protect an Open Internet? 

Ms. McSweeny. Thank you for the question. I would note there 
are a couple of problems here. 

One, and it is not an insignificant one, is detection. First, it 
might be very difficult for antitrust enforcers to detect some of 
these problems because it is hard sometimes for consumers to even 
know that they are happening. 

The second would be just to note that because, by its nature, 
antitrust enforcement is after the fact, it is on a case-by-case basis 
after an intensive investigation. It can be very difficult to reme- 
diate harms. 

So if your concern is about the innovators who never get to con- 
sumers, or the consumers who never get to the innovators, it can 
be very difficult to rely solely on antitrust to protect that. 

Mr. Conyers. Let me ask you, finally, can we get FCC and FTC 
to cooperate in enforcement and regulation? 

Ms. McSweeny. Absolutely, sir. In fact, we already have a long 
history of cooperating together quite successfully. 

Mr. Conyers. Very good. Glad to hear it. 

Thank you, all. 

Mr. Goodlatte. Thank you, Mr. Conyers. 

The Chair now recognizes the gentleman from Virginia, Mr. 
Forbes, for 5 minutes. 

Mr. Forbes. Mr. Chairman, thank you. 

Commissioner Pai, you heard I believe Chairman Wheeler men- 
tion something about a redistribution of taxes to all companies. Do 
you agree with him? Or can you give us your thoughts on that? 

Mr. Pai. Thank you for the question. Congressman. I respectfully 
disagree with the Chairman. 
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First of all, nothing the FCC says about the classification of 
broadband provided for tax purposes binds any State and local au- 
thority. The mere fact that they are now telecom providers means 
that the door is open for State and local entities to reclassify them 
as such. 

If I could enter into the record the Washington Post “Fact Check- 
er” that just came out today, suggesting that a left-leaning Progres- 
sive Policy Institute study indicating that $11 billion in State and 
local fees would be raised is, in fact, the case. 

Mr. Forbes. I would request that we allow that to be submitted. 

Mr. Goodlatte. Without objection, that document will be made 
a part of the record. 

[The information referred to follows:] 
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Fact Ctiecicef 

Setting the record straight on a net neutrality fact 
check 


By Michelle Ve Nee Lee >Uirn if 

In January, the Fact Checker was critical of claims by opponents of a then-pending Federal Communicaitions 
Cotumission rule chunge on Internet regulation. The Pl'C had been cuusidering changing its regulations to 
“reclassify'’ broadband pronders a.s a public utility, like water, telephone nr electricity. Proponents of this drange 
said doing so would give equal access to the Internet, ut no additional cost. Opponents argued it would pu.ss on fees 
and taxes to consumers. The buzz term for this change Is “net neutrality'," and there is still a lot of debate over its 
potential impact.s. 

The Ritt Checker awai'dcd Thrive Piiioichiosto widely-cited claims that the FCCrcdassiflcation woiddcost $15 
billion a year in new taxes and fees. The Hgure originated from a December 20 14 report by the left-leaning 
Progressive Policy Institute, which calculated the worst -case scenario of all possible loc'al and state 
telecommunications fees and taxes that could be levied on Internet services, .^fter the report was published. 
Congress renewed the Internet Tax Freedom Act (ITFA), which prohibits state and local governments from levying 
new t.'oces on Internet acce.ss. So researchers published an update with state and local telecom fee.s. and modified the 
figure to $11 billion. It was noted in a footnote ofafnltow-iip on article and was not readily available to average 
readers not following the debate. 

Since the fact check published, some net neutralitv' proponents misquoted it on social media, either attributing the 
Pinocchios to PPIorto the $u billion figure. Most recently, FCC Chaiimau Tom VN'heeler misused the fact cliedc 
during a House Appropriatiorus Committee budget hearii\g on March 24, 2015: 

Rep. Kevin Yoder (R-ICS. ): t would just ask if the FCC could somehow calculate the increase in cost and fees — 
htvi state and fedeivi — that udll he passed on In taxixiyers and iisent, and to be able to pass that [calailationlon 
to the committee. 
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FCC Commissioner Ajit Pai: If I may, one independent study from the Progressive Policy Institute has put that 
figure at $ii billion per year. 

FCC Chairmian Tom Wheeler: And if I may, that specific one study was given Three Pinocchios by The 
Washington Post. 

Pai shook his head at Wheeler’s comment, and rightfully so; WTieeler incorrectly cited The Fact Checker. Pai’s 
answer is not entirely accurate, either, as PPl’s $ii billion figure indudes state and local telecom fees, not federal 
fees. The FCC has not yet announcedhowandwhether federal fees would change. 

“For our part, we maintain that the Open Internet rules do NOT raise taxes or fees, period. As you noted, the 
Internet Tax Freedom Act bans states and local taxes on broadband access regardless of how the FCC classifies it, so 
that prohibition has already been taken care of by Congress,” FCC spokeswoman Kim Hart said. 

This is the original Pinocchio Test from the Jan. i6, 20 15, fact check: 

It is impossible to quantify the exact impact of the potential FCC decision, since Inteniet 
regulation is a new area of policy. New taxes are prohibited as long as the Internet Tax Freedom 
Act is in effect, so it is inaccurate to say there would be $is billion in new taxes. There may be 
state diarges and fees, but there is no proof that all of the current fees on telephone services 
would apply again to Internet services. Itiuill not add up to $15 billion, and likely not add up to 
$11 billion — the worst-case scenario. The researchers agree it is a ‘high-eiur estimate, which 
was the purpose of the report. 

There are too many unknowns to alarm coJisumers who are not well-versed in the technical and 
legal details of telecommunications regulatiom and laws. Given the uncertainties, it would be 
more appropriate to give a range of potential charges. But the researchers did not calcidate a 
low-end figure for the report. In addition, the modificationfrom $is billion to $11 billion is a 27 
percent decrease, yet the change is buried in a footnote and not readily visible for the public. 

The more complex the issue, the easierit is for politicians to obfuscate the reality with dramatic 
numbers. On behalf of the average Amerimn aynsumer, we award Three Pinocchios to the use of 
the $iS billion figure. 

On Feb. 26, 2015, the FCC voted to reclassify Internet service. The cost impact remain to be seen. Some state and 
local government leaders may decide to levy fees, and the FCC may decide to extend federal fees. Arecent 
calculation placed additional annual costs at $6.25 billion. We will continue to monitor the issue. 
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For now, however, we caution everyone commenting on net neutrality to check the facts, andheware of the myriad 
unknowns. The Fact Checker certainly does not appreciate being misquoted. 

(Update: It was Pai’s turn to iiiTOrrectly cite The Fact Checker, after this article w.'as published. He said during a 
March 25, 2015, House Judiciary Committee hearing on the FCC’s net neutrality rule: 

Pai: The mere fact that they are now telecom providers, it means that the door is open for state and local entities 
to reclassify them as such. And if I could enter into the record, of Washington Post Fact Checker that just came out 
today, suggesting that the left leaning Progressive Policy Institute study indicating that $11 billion in state and 
local fees would he raised is in fact the case. 

The Fact Checker did not claim the $11 billion increase “is in fact the case.” We concluded the opposite. (Scroll up a 
few paragraphs for exact The Pinocchio Test wording.) 

Matthew Berry, Pai’s spokesman, clarified Pai’s comment: “The language ‘is in fact the case’ w'as intended to 
reference the fact that The Fact Checker’s 3 Pinocchio rating didn’t apply to the $11 billion figure as Chairman 
Wheeler had claimed at the prior day’s hearing. Commissioner Pai didn’t intend to claim that the Fact Checker had 
affirmatively endorsed the 11 hillion figure. But he obviously wasu’t clear iu the way he made his point and it 
therefore didn’t come across the w^ay he intended. He asked for the article to be entered in the record, which speaks 
for itself.”) 


(About our rating sciiic) 


Send us facts to check by filling out this fonn 

Follow The Fact Checker on Twitter and friend us on Facebook 

For more Fact Checks on net neutrality: 

Fact Ched^p IVilUheFrCfnelneutrfilUpdedsiQn^^sfAme^ 
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Mr. Pai. Secondly, in terms of the Federal taxes, in particular, 
the writing is on the wall. If you look at some of the promises the 
FCC has made in terms of the programs that are administered 
under the Universal Service Fund, last December, just to ^ve you 
one example, the FCC decided to increase by $1.5 billion the 
amount of spending on the schools and libraries program. That 
money has to be funded from somewhere. It is going to be funded 
through Universal Service Fund contributions. 

So the pressure to apply it to broadband is tremendous. And now 
the FCC having indicated that the door is open, I think we clearly 
know the consumers are going to be paying from the bottom line. 

Mr. Forbes. Okay. 

Chairman Wheeler, even if everyone who is participating here 
today could agree that blocking, throttling, and paid prioritization 
by Internet service providers is not good for innovation and not 
good for consumers, don’t you think the Open Internet rule that 
was passed by the FCC on a party-line vote is one dimensional and 
does nothing to prevent other stakeholders from violating the same 
principles of protecting an open Internet, specifically making inter- 
connection negotiations one-sided and anticompetitive for ISPs, 
therefore, hurting Internet users? 

For example, on several occasions, edge providers have blocked 
Internet users from accessing their content on the Internet based 
off of their ISP. 

Mr. Wheeler. Thank you for your question. Congressman. I 
think that it is equally bad when edge providers block content. The 
question is whether the Congress has given us authority to deal 
with that. What Congress did give us authority to deal with was 
when an ISP connects to the public Internet. 

What we said in our order was that we would assert jurisdiction 
and be watching, that we would not assert regulation, which a lot 
of folks wanted us to do, we would not say we are going to do this 
or that, but that we would watch what was happening there. That 
goes to the concept that I think is at the core of what we are trying 
to do, which is how do you establish a set of basic concepts, which 
is the just and reasonable test which has stood the test of time and 
been well-established in the litigation, and have what I call a ref- 
eree on the field, who can take a look at something and say, “Now 
does that fit with inside that kind of circumstance?" 

I think that is in keeping with what was going on that Commis- 
sioner Pai referenced leading up to the Open Internet order, which 
was when various commissions were saying, “Here are the rules of 
the road. Here are the standards we want you to adhere to. And 
we are holding the sword of Damocles over your head that if you 
don’t, we have the ability to do something.” 

The problem was that when the Verizon court made its decision, 
it took away the sword. And it put us in a position where we have 
to say, what is it that we are regulating, and what are the stand- 
ards, and how are we going to continue — on the point you made, 
and the point Commissioner Pai made — making sure that we are 
watching that marketplace to make sure that the behavior there 
does not hurt consumers and does not hurt innovators. 

Mr. Forbes. Commissioner Wright, I only have seconds left, but 
do you agree or disagree with Chairman Wheeler on that? 
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Mr. Wright. With what portion of it? 

Mr. Forbes. Well, whatever you can do in 30 seconds, I guess, 
because that is all I have — or Commissioner Pai, either one. 

Mr. Pai. Congressman, I think your question targets exactly the 
reason why Title II regulation by the FCC is inferior to antitrust. 
The fact is that there is no evidence in the record of anticompeti- 
tive blocking sufficient to support industry-wide regulation. 

To the contrary, the FCC is also, by focusing myopically solely 
on ISPs, ignoring other potential threats that could come from edge 
providers. 

I provided the example in my written testimony of Meerkat, a 
very innovative live-stream application that, it argues and some 
have argued, has been crippled by Twitter refusing access to its so- 
cial graph. 

Those are the kinds of threats that antitrust is perfectly well- 
suited to examine, but the FCC simply isn’t able to do it based on 
Title II. 

Mr. Forbes. Thank you. 

Mr. Chairman, I yield back. 

Mr. Goodlatte. I thank the gentleman. 

The Chair recognizes the gentleman from New York, Mr. Nadler, 
for 5 minutes. 

Mr. Nadler. Thank you, Mr. Chairman. 

Along with President Obama and about 4 million other Ameri- 
cans, I urged the FCC to defend the principle of net neutrality and 
to reclassify broadband providers as common carriers under Title 
II of the law, in order to ensure that everyone has equal access to 
the Internet. Therefore, I am very pleased with the actions of the 
FCC. The FCC chairman, in particular, should be applauded for his 
actions and for his leadership. 

The FCC has a vital role to play in protecting the virtuous cycle 
of innovation by preventing broadband providers from blocking, 
throttling, or offering paid prioritization. Providers should be com- 
mon carriers, and must not block content; slow, or degrade the 
transmission of content; or extract higher fees for faster trans- 
mission of content. 

The FCC must never allow for a pay-to-play Internet, where one 
company can refuse to allow fast access to another company unless 
they pay a premium. That could lead to anticompetitive behavior 
and the stifling of innovation. 

What if a smaller competitor with a great idea cannot afford to 
pay an additional fee for access to the Internet’s fast lane? Innova- 
tion would suffer and, ultimately, consumers would be harmed. Ev- 
eryone deserves equal access at equal speeds. 

I agree with the FCC chairman when he says that having an 
Open Internet and net neutrality is beneficial to consumers. I agree 
with the FCC chairman when he says he wants to prevent block- 
ing. E.g., Comcast can’t say no access to YouTube. I agree with the 
FCC chairman when he says he wants no discrimination. Comcast 
can’t degrade Netflix in order to make Comcast’s competing service 
look better. I use Comcast only as example, not an allegation. 

The best way to ensure that these rules are strong and enforce- 
able is to use the Title II common carrier authority. The FCC has 
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every right to do so and, in fact, was merely acting on the court’s 
suggestion to reclassify broadband providers as common carriers. 

In addition, antitrust law is not sufficient on its own to prevent 
big Internet providers from harming consumers. Antitrust law is 
important, but so is regulation, and the two should work hand-in- 
hand to protect consumers and promote competition. 

We shouldn’t have to wait until a monopoly starts beating up on 
consumers before the law steps in. 

As Gene Kimmelman and Allen Grunes put it in an op-ed in The 
Hill, “The FTC is a bit more like a fire hose. It is there to put out 
a fire after it has started.” 

Well, we want to prevent forest fires, if you will, and we need 
the FCC there to help us at the front end. 

Commissioner Wheeler, Commissioner Pai says that Title II reg- 
ulation will reduce competition among broadband providers, and 
that it will harm consumers by limiting the kinds of pricing and 
data plans that smaller and upstart broadband providers can offer. 
What would you say to that? 

Mr. Wheeler. Well, thank you very much, Mr. Nadler, for your 
comment. 

And I think Commissioner Pai and I have different views of the 
world. He tends to see a world full of small ISPs and behemoth 
edge providers, when I think the reality is there are three behe- 
moth ISPs, and thousands, tens of thousands of innovative edge 
providers, and two guys and dog in a garage who got a new idea 
that will be up tomorrow, thanks to the openness of the Internet. 

The expectation a consumer should have should not be deter- 
mined by the net revenue of the company they happen to do busi- 
ness with, which typically is the only choice they have to get high- 
speed broadband. But the rules should apply to everybody. 

Mr. Nadler. Thank you. Now, some have alleged that President 
Obama directed the FCC to reclassify broadband providers under 
Title II. Some have alleged that White House staff had inappropri- 
ately ex parte communications with the FCC prior to the Presi- 
dent’s public call for reclassification and strong Open Internet 
rules. 

What is your response to these two? 

Mr. Wheeler. No, sir, there were no secret instructions from the 
White House as to what we should be doing. 

Mr. Nadler. And no improper ex parte communications? 

Mr. Wheeler. And no improper ex parte communications. 

Mr. Nadler. Thank you. 

Commissioner McSweeny, do you think it inconsistent that some 
of your fellow witnesses complain about the supposed uncertainty 
stemming from implementation of Internet conduct rules? That is, 
the rule prohibiting unreasonable interference or disadvantaging of 
users’ Internet access or use of lawful content that is contained in 
the Open Internet order on the one hand, but then trumpet a piece- 
meal, case-by-case approach to protecting net neutrality using anti- 
trust enforcement on the other? 

Ms. McSweeny. Well, Mr. Nadler, as a consumer protection and 
competition enforcer, I strongly believe in both the role of enforcers, 
but I also believe in the role of regulators. That is why I think it 
isn’t really a choice that we need to make, that the most ideal out- 
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come here would be to have both the FTC and, to the extent it is 
relevant, the Department of Justice undertaking their enforcement 
mission to protect consumers, and the FCC similarly using its au- 
thorities with an Open Internet rule to provide the same kind of 
protection. 

Mr. Nadler. Thank you. My time has expired. 

Mr. Goodlatte. The Chair thanks the gentleman. 

The Chair now recognizes the gentleman from Iowa, Mr. King, 
for 5 minutes. 

Mr. King. Thank you, Mr. Chairman. 

I thank the witnesses for your testimony. 

And I turn first to Mr. Pai. I am just wondering this. Let us just 
say that I have an Internet service provider, and he is doing all of 
these things that seem to be crossing some of the philosophy within 
the commission itself, and that would be slowing down some traffic 
and billing more for faster traffic, and some of those things. 

What are my alternatives, if I have a fiber-optic landline that 
maybe comes through a municipal service provider? What can I do 
under the proposal that you have, which is let us not change it. Let 
us leave it, actually, the way it was. What are my alternatives? 

Mr. Pai. Congressman, if any consumer is facing what they con- 
sider to be a consumer-unfriendly practice by their provider, they 
can always seek recourse from the Federal Trade Commission to 
the extent that there is anticompetitive conduct involved. The De- 
partment of Justice and Federal Trade Commission always have 
authority. 

But I would argue that the best tonic to those kinds of problems 
is competition. Ranking Member Conyers put his finger on the 
issue. If you have sufficient choices, the issues of net neutrality 
vanish because there is no incentive, no ability whatsoever, to en- 
gage in that kind of conduct. You can simply switch. 

And that is why Title II takes our eye off the ball by reducing 
competition, making it harder for smaller ISPs to enter the market- 
place. 

Mr. King. Okay, so I might have one or two or more landline 
providers. I might have a satellite provider. I might have more 
than that. I have two or so satellite providers, and I could have a 
wireless provider. Is it possible that people out there have as many 
as five or six different options to choose from now if they are un- 
happy with the provider that they have? 

Mr. Pai. It is, and I think one of the reasons why the American 
Internet economy is the envy of the world, is because we do have 
a multiplicity of providers in a lot of areas. Companies are spend- 
ing billions of dollars to acquire spectrum, to deploy infrastructure. 

What is needed now is for the FCC to remove some of the bar- 
riers to infrastructure investment, to essentially do what Google 
Fiber has done in Kansas City, but on a national level, to allow 
every American to benefit from the broadband revolution. 

Mr. King. Well, then who is this FCC rule trying to help? What 
is the object? 

Mr. Pai. I am not sure what the object is, but I can tell you what 
the result is. The results will be simply less competition for the 
benefit of the American consumer. 
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Mr. King. Could this be spawned from the idea that “it isn’t fair” 
idea? It isn’t fair that some people have more money than others. 
It isn’t fair that some people can pay for a faster service than oth- 
ers. It isn’t fair that everybody can’t ride in first class. 

Mr. Pai. One could very well make that argument. 

And if I could respectfully disagree with the Chairman in his 
characterization of how I view the marketplace, just to give you one 
example, Google is worth more than Comcast, Verizon, and T-Mo- 
bile combined, so it is not as if we are dealing only with scrappy 
edge providers working out of their garages. 

But, secondly, I think the reason why we see Wall Street and 
other people perhaps inflating the values of these dominant com- 
pany stocks is precisely because they know that Title II regulation 
is going to squeeze a lot of these providers out of the marketplace. 
It is going to make it impossible for the wireless ISP, for the small 
cable company, for even the municipal broadband provider, to pro- 
vide a competitive alternative. 

Mr. King. Let me try another thing here. I spent my life in the 
business world, and I would invest capital. And if the government 
came in to try to regulate that capital, I would invest it under the 
rules we had, but when the rules changed, then the value of my 
assets might be diminished if it is more difficult for me to extract 
profit out of those assets. 

So is there any discussion on the commission about the rights to 
property that are being regulated into a diminished state of com- 
petitiveness? Was that part of the discussion? 

Mr. Pai. I don’t think that concern was addressed adequately. I 
think the fact that the rules are so broad and so vague makes it 
very unclear how people who are in the private sector who have to 
take that risk are going to be able to pull the trigger and make 
that investment decision. 

Mr. King. The expectation to be able to make a profit on your 
capital investment though, would it be your opinion that it is di- 
minished with this rule? 

Mr. Pai. I think it is diminished, and the question of whether it 
rises to the level of a regulatory taking for constitutional purposes 
is something that a court will have to sort out. 

Mr. King. Commissioner McSweeny, you have heard this dia- 
logue. Do you have any comments on what might be rights to prop- 
erty, and the opportunity to get a return on investment, the com- 
ments that we have had in exchange? 

Ms. McSweeny. Sure, I mean it is my understanding that the 
action the FCC is taking is based on an extensive record grounded 
in trying to protect the virtuous cycle of innovation that it assessed 
exists here. 

When innovators create content, people want more broadband. 
When they want more broadband, more broadband gets built. 

So I would suggest, from my perspective, the evidence I see in 
the marketplace is that mostly in America, two-thirds of Americans 
have a choice of one broadband provider, and they don’t have a lot 
of competition on the local level for these kinds of services. Very 
often, they can also be locked into plans as well that have switch- 
ing costs for them when they are making those choices. 



66 


So I think the evidence the FCC is acting on here is to protect 
that virtuous cycle of innovation and competition, and that the evi- 
dence is relatively well-established by an exhaustive record that 
has even been acknowledged by the D.C. Circuit. 

Mr. King. Thank you, Commissioner. 

I thank the witnesses and yield back the balance of my time. 

Mr. Goodlatte. The Chair thanks the gentleman, and recog- 
nizes the gentleman from Michigan for a unanimous consent re- 
quest. 

Mr. Conyers. Thank you. I have five letters, one of which is ad- 
dressed to both of us, plus an article from The Hill, and I ask 
unanimous consent to enter them into the record, sir. 

Mr. Goodlatte. Without objection, they will be made a part of 
the record.** 

Mr. Goodlatte. And the Chair now recognizes the gentlewoman 
from California, Ms. Lofgren, for her questions. 

Ms. Lofgren. Thank you, Mr. Chairman. 

As you know, I represent Silicon Valley here in the Congress, 
and I will say that the level of excitement and gratitude. Commis- 
sioner Wheeler, over the decision made by the FCC is immense. I 
brought this paper because the San Jose Mercury News is kind of 
the newspaper of record. Here it is, 2 days after the commission 
vote, “GOP, Valley Unable to Click.” There is a picture of our col- 
league, Kevin McCarthy, and, “Republicans react harshly to tech 
line in the sand over protections for Internet.” 

I mean, other than SOPA, this is the biggest issue that has been 
before the tech community in a long, long time. 

In the article, one of the founders of TechNet said this, “The 
GOP seems to think that Orwellian language is going to work on 
the world’s smartest people. If you say net neutrality is govern- 
ment regulation, and if you think there is anyone in the Valley who 
thinks that is a true statement, you are already dead in the water. 
They would be better off just saying we disagree.” 

So I hope that this hearing is just more whistling in the wind, 
and I do believe that your very wise decision will prevail. 

I have a couple of questions. The first is just for my enjoyment. 
I remember when SOPA was discussed here, and we had about 10 
million phone calls and emails in half a day. How many Americans 
contacted the FCC to ask you to do this net neutrality rule that 
you did? 

Mr. Wheeler. About 4 million people. Congresswoman. 

Ms. Lofgren. Very good. And has anything else generated that 
level of input recently? 

Mr. Wheeler. It even broke the record of Janet Jackson’s ward- 
robe malfunction. 

Ms. Lofgren. Wow. You know, in terms of Title II, I am inter- 
ested in competition. As has been pointed out by Commissioner 
McSweeny, there isn’t any in most of the country, in terms of 
broadband access. 

How might your ruling actually help in the deployment of 
broadband? One of the issues that I am sort of intrigued by is that 


**Note: The submitted material is not printed in this hearing record but is on file with the 
Committee and can be accessed at: 

http: / / docs, house.gov / Committee / Calendar / By Event, aspx ?EventID= 1 03236. 
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common carriers now have access to utility poles in ways that they 
did not before. 

Just for one example, Google Fiber was looking at deployment in 
my town, and people are very eager because it is like 10 times fast- 
er than any other provider, but a big constraint is tearing up the 
streets, and they don’t have access to the poles. But now, maybe 
they do. 

Do you have an opinion on that? 

Mr. Wheeler. Thank you. Congresswoman. 

Yes, Commissioner Pai talked about pole attachments as an 
imaginary horrible. I think it is actually a leveling of the playing 
field and quite good news. 

I happened to be involved in the cable industry when the Con- 
gress in 1978 said, “Hey, the telephone companies are keeping 
cable companies from getting on the poles, and we think cable com- 
panies ought to get on.” As the cable companies then became domi- 
nant, they turned around and said, “Oh, the law says only cable, 
and so Google and other competitors can’t get on.” What we have 
done here is to level the playing field on that. 

There is talk about that increasing rates. The reality is in our 
order we say, we are going to be watching, and if utilities start 
playing around with that, we are going to step in and it is not 
going to happen. 

The point that you made is really important, however, and that 
is that every day we are seeing major ISPs step forward and say, 
“We are going to build new competitive high-speed broadband.” It 
is not just Google that is out building. 

Ms. Lofgren. No, I wouldn’t want it to be just them. 

Mr. Wheeler. Exactly, it is not just them. It is over-building 
each other, and that is what we want to have. And the reason they 
are doing it is because there is no rate regulation, and we haven’t 
affected their ability to get a return. 

Ms. Lofgren. Let me ask you this, in terms of municipal pro- 
viders, does your rule affect them or are you taking other steps to 
allow municipalities that want to provide broadband as a utility to 
step forward? 

Mr. Wheeler. Thank you. It does not specifically address them. 
In the same meeting, we did happen to rule on two petitions we 
had from Tennessee and North Carolina where municipal providers 
were asking us to preempt State laws that kept them from expand- 
ing. 

Ms. Lofgren. So there is some hope. 

Let me just do, finally, the FTC Act does relate to common car- 
riers, and Commissioner McSweeny recognized that a lot of things 
you do, the free speech issues and the like, have nothing to do with 
what she does. What do you think about amending the FTC statute 
so that the common-carrier carve-out was either diminished or 
eliminated? Would that make any sense? 

Mr. Wheeler. Thank you. Congresswoman. I think that that is 
an idea that is definitely worthy of review. We have had great 
working relationships with the FTC. We work in tandem on many 
issues. As you point out, it is going to require legislation to resolve 
it. 
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We are trying to take steps in the interim and make sure that 
we have an MOU that says, “Here’s how we are going to be work- 
ing together.” But I think the point you have raised is a very good 
one. 

Ms. Lofgren. Mr. Chairman, I would like to ask unanimous con- 
sent to place in the record, “GOP, Valley Unable to Click.” 

Mr. Goodlatte. We would be happy to place that in the record. 

[The information referred to follows:] 
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GOP, valley unable to click 

Republicans react harshly to tech giants’ ‘ line in the sand’ over protections for In- 
ternet 

...I' .-V .I.'U'.S h. , |IIT"I 

Republicans have toiled for more than a decade to try to tap Silicon Valley's wealth and tech- 
nical know- how, which Democrats have better leveraged to win everything from seats in state leg- 
islatures to the 0\'al Office. 



But when Sen. Ted Cruz, R- Texas, recently called "net neutrality” — keeping Internet service 
providers from favoring some content over others — “Obamacare for the Internet,*’ he was uttering 
what probably sounded like fighting words to s-alley giants such as Google, Facebook, Twitter, 
eBay and Netflix. 

Many in the valley advocate a hands- off, libertarian approach to government rcgulaUon, but 
there's a widespread feeling here that government must act to keep huge telecommunications and 
cable companies such as AT&amp; T and Comcast from messing with the Internet's unfettered 
gush of data that makes their businesses thrive. 

So, by coming down firmly against the Federal Commimications Commission’s pro- net- neu- 
tral- 
ity vote in late February, Cruz and other leading GOP politicians now may be burning some of 
the bridges the party has tried so hard to build — and Democrats are gleefully warming their 
hands by that fire. 

In Silicon Valley, “net neutrality has taken on almost a religious fervor — it has become a line 
in the sand,” said Larry Gerston, professor emeritus of political science at San .lose Slate. 

“This is the heart of Twitter," the company said in a statement after the FCC’s vote. “Without 
such net neutrality principles in place, some of today’s mo-st successful and widely known Internet 
companies might never have come into existence.” 

Gerston said he was surprisetl by the ferocity of the GOP opposition to the FCC decision, 

“I don’t know why Republicans would be so worked up over this,” he added. “1 don’t see much 
of a payoff other than this philosophical, knee- jerk response to government going into places 
where it hasn’t befora But for many Republicans, that will carry the day. That’s their mantra." 

The Fee's vote essentially puts the Internet under the same regulatory umbrella as tele- 
phones. The aim is to keep Internet service pimiders from slowing or blocking certain Web activ- 
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ity — or creating paid “last lanes.” 

Silicon Valley’s House Democrats — Mike Honda, Zoe Lofgren, Anna Eshoo and Jackie Speier 
— all lauded the FCC’s action. But among Republicans, the only split now seems to be between 
those who want to use their new majority in both houses of Congress to ram through a resolution 
decrying the FCC in the hopes of overriding the decision , and those who would prefer to enlist 
some Democrats to impose different, weaker rules. 

Even House Majority Leader Kevin McCarthy, R- Bakersfield, a frequent visitor to Silicon Val- 
ley and arguably the OOP's point man for the region, blasted the FCC vote. 

“The FCC has just taken the Internet — arguably the most dynamic contributor to a growing 
economy and higher quality of life in the world ~ back in time to the era of landlines,” he said in a 
statement after the vote. “The Internet is too important to the every-day lives of Americans for 
such government overreach.” 

The Silicon Valley Leadership Group , an influential lobbying and public policy organization , 
was delighted when McCarthy became majority leader in 2014. The group praised him for his 
stances on issues such as patent refoim and changes in immigration law to increase the number of 
highly skilled workers. 

But now the best reaction the GOP might hope for in Silicon Valley on the net neutrality issue 
is an awkward silence. 

Members of the leadership group include Internet giants such as Google, and Netflix but also 
service providers including Comcast, AT&amp; T aud Verizon. So the group has understandably 
taken no position on net neutrality. “If s not part of our public policy work plan,” spokesman Steve 
Wright said. 

Derek Khanna, a conseivative commentator on technology, said that not all Internet compa- 
nies agree on how best to achieve net neutrality' , and some Republicans .see the need for new 
rules. But harsh rhetoric from Republicans such as Cruz doesn’t pave the way to finding common 
ground, he acknowledged. 

“Republicans have failed to provide an agenda that appeals to Silicon Valley, and that’s a 
longer- term issue for them going forward,” said Khanna, a former House GOP aide and adviser to 
Mitt Romney’s presidential campaigns who is now a fellow at Yale Law School’s Information Soci- 
ety Project. 

“Tliere needs to be a real robust push on technology' in order to be taken seriously,” he said. 

He sugge.sted that the GOP tackle the lack of broadband competition in much of the country', 
since many customers have only one. or two providere to choose from and thus .suffer high prices 
and spotty serv'ice. 

“That’s fertile ground for Republicans to engage in” because the situation is the result of 
decadesold regulations and laws, he said. “We’re awaiting a smart Republican to jump in on that 

issue,” 

But that, Khanna added, requires both bucking the telecommunications lobby and becoming 
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fluent in Internet issues. 

Silicon Valley’s Democratic activists, meanwhile, are -watching how the net neutrality issue is 
playing out with delight. 

“The GOP seems to think that Orwellian langnage is going to w'ork on the world’s smartest 
people,” said Wade Randlett, a Democratic co- founder of TechNet, the valley’s bipartisan political 
action committee. “If you say net neutrality is government regulation — and if you think there’s 
anyone in the valley who thinks that’s a true statement — you’re already dead in the water. They 
would be better off just .saying, ‘ We respectfully disagree.’ ” 

“Republicans have failed to provide an agenda that appeals to Silicon Valley, and thats a 
longer-term issue for them going forward.” — Derek Khanna, former House GO Paide and Mitt 
Romney ad-vaser 
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Mr. Goodlatte. The Chair recognizes the gentleman from Texas, 
Mr. Poe, for 5 minutes. 

Mr. Poe. I thank the Chairman. 

I thank you all for being here. 

Mr. Pai, let me start with you, and I have the same questions 
for everybody, but let me see if I can get through all the questions. 
What country has the best Internet service? 

Mr. Pai. The United States. 

Mr. Poe. If we implement the rule that you all have agreed to, 
the statement has been made that the Europeans, who are our 
competitor, would be glad because it would diminish our quality 
down to their quality. Is that a fair statement or not? 

Mr. Pai. I do think the playing field will be leveled in the sense 
that America’s broadband marketplace will become less competi- 
tive, and Europe is actively trying to get rid of some of their utility 
style regulation to make themselves more competitive. 

Mr. Poe. This 300-page regulation doesn’t mention any specific 
examples of abuse. Is there a reason for that? 

Mr. Pai. I think the reason is because there is no industry-wide 
evidence of abuse. There are isolated examples from 8 years ago, 
from 10 years ago. But one would expect a broken Internet to offer 
up a plethora of current contemporary examples. 

Mr. Poe. This is implemented. How much is it going to cost, 
counting all the lawyers, all the regulators, all the people viewing 
the Internet? How much is this going to cost taxpayers? 

Mr. Pai. The answer is unknowable, and that is because the ap- 
plication of the rules, is unknowable. I think it is telling, for exam- 
ple, with respect to the Internet conduct standard, that the FCC 
on the very date it adopted this standard, said, and I quote, “We 
don’t know where things go next.” The recipe for regulatory uncer- 
tainty is there to see. 

Mr. Poe. That is based upon the concept of the general conduct 
rule, is that what you are talking about? 

Mr. Pai. That is correct. 

Mr. Poe. Basically, if I quote the Chairman correctly, we don’t 
know what that general conduct rule really means. 

Mr. Pai. I think that is exactly the problem innovators and entre- 
preneurs are going to face. We are essentially going to be tunneling 
their entrepreneurial spirit through a regulatory bottleneck. 

Mr. Poe. Okay, general conduct rule — no, sir, I am asking ques- 
tions. You will get your turn in a minute. 

The general conduct rule is meaning that, basically, the FCC is 
going to determine what is fair, as far as Internet service access. 
Is that a good word to use, what is fair? 

Mr. Pai. Essentially, that is the standard because the agency 
lays out seven vaguely worded standards, says it is nonexhaustive, 
doesn’t give you any indication of how it is going to be applied, and 
explicitly tees up what appear to be pro-consumer options, such as 
T-Mobile’s Music Freedom, that are on the chopping block. 

Mr. Poe. You know, fair means different things to different folks. 
I was a judge in Houston a long time, and I heard that word a lot. 
It meant different things to whoever you were asking the question 
about, whether something is fair. That troubles me in a report 
starting new regulations that we don’t really — the government, God 
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bless us, the government is going to decide what is fair. That con- 
cerns me, just as a comment. 

What countries have the greatest control over their Internet’s 
system? 

Mr. Pai. Certainly, I think some countries like North Korea, 
Cuba, and countries like that I think exercise a fair degree of con- 
trol. 

Mr. Poe. How about China? Do they control their Internet? 

Mr. Pai. They do, and they actively block a lot of applications 
and services. 

Mr. Poe. Do the Russians? Does tsar Putin control his Internet? 
I am sorry. President Putin, control the Internet in Russia? 

Mr. Pai. I have heard instances of the Russian Government. 

Mr. Poe. Do they control who has access to the Internet? 

Mr. Pai. I am not clear to what extent. 

Mr. Poe. If you know. 

Mr. Pai. On that particular question, I am not sure. 

Mr. Poe. Will Internet speed, for those of us who use the Inter- 
net, will it increase or will it decrease if the FCC implements this 
300-page rule? 

Mr. Pai. I believe it will decrease. 

Mr. Poe. Why? 

Mr. Pai. Because it will dis-incentivize companies from making 
the major investment decisions they have to make. It will impede 
them from deploying the infrastructure that carries some of this 
high bandwidth traffic, and especially to the extent that consumers 
are using bandwidth-hungry applications, it is going to make it 
more difficult for those applications to be delivered. 

Mr. Poe. FCC doesn’t control content of Internet, does it not? 

Mr. Pai. It does not, thankfully. 

Mr. Poe. I agree with that. Thankfully, it does not. 

It concerns me that we may get to a point where the FCC decides 
in the name of fairness to control content, which I think is a con- 
stitutional violation. 

Let me ask you this, does a rule that is implemented and pro- 
posed, how do we get there? I see there is a conflict in statements. 
Were you told, or the commission told by the Administration, im- 
pose this, let FCC control net neutrality. 

Mr. Pai. Well, I think the President’s statement on November 10, 
if you go to the White House Web site, it says, “This is my plan, 
and I am asking the FCC to implement it.” That is a pretty direct 
statement. 

Mr. Poe. Was that before or after you implemented the plan? 

Mr. Pai. That was before we implemented the plan, but well 
after we adopted the proposal in May of 2014. 

Mr. Poe. I have the same question for the other three, and I will 
put these in writing so you all can answer them in writing. 

You think the plan will diminish competition? Is that what you 
said? 

Mr. Pai. I do. 

Mr. Poe. Okay. Thank you, Mr. Chairman, for your patience. I 
will have the same questions, if I may, for the other three in writ- 
ing. 
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Mr. Goodlatte. We will ask that they respond to them in writ- 
ing. 

The Chair now recognizes the gentlewoman from Texas, Ms. 
Jackson Lee, for 5 minutes. 

Ms. Jackson Lee. Mr. Chairman, thank you, to the Ranking 
Member as well. 

It looks like a journey that we travelled some years ago. If you 
are on this Committee long enough, you will see some circular re- 
turns as we looked at dealing with some other, if you will, commu- 
nication entities on another journey that we took some years ago 
dealing with how we would best serve the American public. 

Frankly, to the witnesses, I believe that this is what this discus- 
sion is about. They are our bosses, and this is about serving the 
American public. 

So I would like to ask Chairman Wheeler and Ms. McSweeny to 
help me walk through this journey. I am looking at some questions 
that I asked. We are trying to track the date, either 2010 or 2011, 
and I assume it is public record. I can say that it was a witness 
by the name of Ms. Sohn, and we went through a journey dealing 
with issues of competition and what would best suit the consumer. 
The last answer indicated it would be anticompetitive. 

So, Chairman Wheeler, let me ask you the question, on net neu- 
trality, where would it be on the scale of competitiveness or 
anticompetitiveness? 

Mr. Wheeler. Thank you. Congresswoman. It is a procom- 
petitive activity, and at its core is the fact that it is not old-style 
utility regulation. It does not regulate rates, does not have tariffs, 
does not have unbundling. 

Let me give you a couple of examples of that. Here’s a Wall 
Street analyst’s report. He says, we think the path to retail rate 
regulation is so difficult that it is close to inconceivable. 

Now people keep talking about these imaginary horribles about 
there could be rate regulation in these unique circumstances. 

Ms. Jackson Lee. If I may stop you for a moment, I am going 
to let you finish. So in essence, net neutrality could provide a profit 
on both ends, those who access it and those who own the highway? 
Am I correct? 

Mr. Wheeler. Thank you for putting it that way. Yes, ma’am, 
because the goal here is how do we make sure that we have con- 
sumer protections and protections for those innovators in place 
and, at the same point in time, create incentives for the build-out 
of capacity and the competitive build-out for capacity. 

If you look at what is been going on, as I was saying before, 
when people knew that we were headed toward Title II, they are 
still building. The stocks are up. The analysts are saying there is 
not going to be these things pulling back. 

There was huge bidding in the AWS-3 spectrum auction, setting 
all kinds of records, about three times what we expected we would 
make, despite the fact that people knew they were going to be cov- 
ered under Title II of the act. 

So, yes, this has been designed to make sure that carriers are al- 
lowed to charge the rates they need to justify the investment to 
build competitive and ever-faster broadband. 
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Ms. Jackson Lee. But all those who have modeled their life, 
mayhe the new Millennials, mayhe the Generation X and heyond, 
after the likes of founders of the various techs that are out in Cali- 
fornia, per se, or in Austin, Texas, they all still have an oppor- 
tunity. They can wake up one morning in a college dorm and have 
a brilliant idea and pursue it under this net neutrality. 

If I might get Ms. McSweeny, and I would like to come back to 
you. Chairman, in my short time. 

Commissioner McSweeny, if you would, answer the same ques- 
tion about competitiveness. But I then want both of you to follow 
up on the idea of how this differs from the garden variety enforce- 
ment of utilities. People are fearful that we are going to pounce 
down on them in an opposite way, which is net neutrality. They 
won’t have any assistance from us. 

But, if you could, on the idea of competitiveness, very important. 
Consumers having access. The highway being in top shape. 

Ms. McSweeny. Yes, Congresswoman, and to your point, also the 
innovators. I would say it is virtuous on both ends of that cycle. 
So the edge providers, those students you referred to in Austin that 
have this great idea, having clear rules that provide them access 
is very important to making sure that that innovation pipeline re- 
mains open and available to people. 

So yes, I would say that that is part of why this Open Internet 
order is very important to maintaining the Open Internet. 

Ms. Jackson Lee. Commissioner Chairman, did you want to just 
get back on enforcement? 

Mr. Wheeler. There are 48 sections of Title II, and we have 
forborne from 27 of those, saying those are the old rules, those are 
what you did in the monopoly era, those are what you did when 
you were treating this as a utility. We have patterned it on the 
model that has worked so well for the last 22 years for the wireless 
industry. 

Interestingly enough, the wireless industry asked to be regulated 
under Title II, and to have old rules forborne, and the commission 
forbeared, forborne — whatever the word is — from 19 of the sections. 
We did it for 27 sections, so we are actually 50 percent more de- 
regulatory than the wireless industry has had for the last 22 years 
and been wildly successful. 

Mr. Goodlatte. Time of the gentlewoman has expired. 

Ms. Jackson Lee. Thank you. Chairman. Thank you. 

Mr. Goodlatte. The gentleman from Pennsylvania, Mr. Marino, 
is recognized for 5 minutes. 

Mr. Marino. Thank you. Chairman. 

Welcome, panel members. 

Commissioner Wright, it appears that the FCC’s Open Internet 
order will prohibit smaller rival companies to compete with large 
companies. What say you about that? 

Mr. Wright. I think Commissioner Pai articulated this concern 
in a way that is consistent with my understanding a little bit ear- 
lier. I think he is correct that there is substantial risk that raising 
the cost of smaller rivals to compete, and thus entrenching existing 
monopoly power to this extent, is a real concern to be worried 
about under this order. 
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Mr. Marino. The way I understand antitrust laws is they protect 
one’s ability for free competition. Is that the main idea behind anti- 
trust law? 

Mr. Wright. Yes. 

Mr. Marino. The FCC, again, Mr. Wright, the FCC has asserts 
that it can protect consumers and their privacy. Yet the FTC, and 
not the FCC, has a longstanding history of prosecuting this type of 
conduct. How many cases has the FTC prosecuted? 

Mr. Wright. If we are talking about both consumer protection 
cases in this space as well, I don’t have an exact number, but we 
have been around prosecuting these cases for a long time. 

Mr. Marino. Do you know how many the FCC has pursued? 

Mr. Wright. I do not. 

Mr. Marino. Okay. 

Ms. McSweeny, do you know how many the FCC has pursued? 

Ms. McSweeny. No, sir, I don’t. 

Mr. Marino. Okay. Well, my research shows me that the FCC 
has pursued two. 

Commissioner Pai, what do you have to say about the FCC’s abil- 
ity and experience with consumer privacy investigations and litiga- 
tion, relative to the FTC? 

Mr. Pai. Congressman, that is a great question. Thank you for 
it. 

Our experience, as you pointed out in your colloquy with our FTC 
counterparts, is extremely limited because the FCC, until reclassi- 
fication, simply didn’t have that much authority in this space, in 
the broadband space. 

Mr. Marino. Mr. Pai, again, what happens with the fines, the 
money, that the FCC collects? Do you know what happens with 
that money, where it goes? 

Mr. Pai. My understanding is that those fines are deposited in 
the United States Treasury. 

Mr. Marino. What happens with the fines and the money that 
the FTC collects? 

Mr. Pai. I would defer to my FTC colleagues on that. 

Mr. Wright. They go back to consumers. 

Mr. Marino. Okay. Do we all agree that — and if you don’t agree, 
raise your hand — that that money should be going back to the con- 
sumers and not into the Treasury? 

You don’t agree. Chairman? 

Mr. Wheeler. I think that the answer to the FTC question is 
that it is both, and we have participated in some recent settle- 
ments with the FTC that have just done that. Some actually also 
goes back to States because we have done it collectively. 

Mr. Marino. Are you saying the FCC money goes to States and 
consumers? The FCC money, not the FTC. 

Mr. Wheeler. No, I am saying the FTC, we work together with 
the FTC, and in things that we have done together, it has been 
States, Federal Government, and consumers. 

Mr. Marino. But they have been initiated by the FTC, not the 
FCC. If you have a fine, where does it go? If the FCC has a 
fine 

Mr. Wheeler. No, ours go to the Treasury. 
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Mr. Marino. Okay, I think it is better off going back to the con- 
sumer, my personal opinion. 

Mr. Wheeler. Sir, could I correct one thing on the privacy ques- 
tion? 

Mr. Marino. Quickly, because I don’t have much time. 

Mr. Wheeler. I think the two privacy actions you were talking 
about are in the last 6 months. We have had decades of CPNI, Cus- 
tomer Proprietary Network Information, rules and enforcement 
against that to protect what people watch, what people dial. 

Mr. Marino. Sir, I understand where you are going with that, 
but that is complete and distinct from the prosecution end of 
things. I am a prosecutor. I know these things. I have done these 
things. That is distinct of that. 

Mr. Wheeler. It is more than two. Those are the basics. 

Mr. Marino. Ms. McSweeny, for decades the FTC has used anti- 
trust laws to protect against anticompetitive actions in a wide 
range of industries. Do you agree with me on that? 

Ms. McSweeny. Yes, sir. 

Mr. Marino. Why do you believe, or perhaps you don’t believe, 
the FTC is ill-equipped to prosecute anticompetitive conduct on the 
Internet? 

Ms. McSweeny. Sir, I believe the FTC is well-equipped to pros- 
ecute it. My point is that I think consumers are better off, and en- 
trepreneurs are better off, when there are clear rules in the Open 
Internet order, and also the FTC on the beat to protect consumers 
and to protect competition. 

Mr. Marino. Yes, but why do we need two forms of government 
for doing something like this? The government is big enough at this 
point. We don’t need duplicative services. 

I am colorblind, sir. Has my time run out? 

Mr. Goodlatte. We will allow the witness to answer your ques- 
tion. 

Mr. Marino. Yes, please. 

Ms. McSweeny. Thank you. 

I mean, I would say that you are correctly pointing out that there 
are slightly different tools in the FTC toolbox than there are in the 
FCC toolbox. From my perspective as a Federal Trade Commis- 
sioner, I think the FTC tools are providing consumer redress, and 
the fact that we are not limited by a 1-year statute of limitation, 
are veiy good tools for protecting consumers, which is why support 
repealing the common carrier exemption in the Federal Trade Com- 
mission Act. 

Mr. Marino. Thank you. 

Mr. Goodlatte. It would be a good question how that matches 
up with the Supreme Court’s decision in the Trinko case, but we 
will now recognize the gentleman from Georgia for his questioning. 

Mr. Johnson. Thank you, Mr. Chairman. 

Commissioner Pai, you do agree that open debate is healthy and 
that elected leaders should take sides on important issues so that 
voters can hold them accountable? 

Mr. Pal Absolutely. 

Mr. Johnson. And public statements by the White House on the 
important subject of net neutrality were appropriate, were they 
not? 
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Mr. Pai. I think that any citizen of the United States can weigh 
in, and the President is a citizen of the United States, like any 
other. 

Mr. Johnson. In fact, it was his comments that contributed to 
the more than 4 million public comments that were ginned up, and 
that the FCC was able to peruse and consider in its rulemaking 
process. Isn’t that correct? 

Mr. Pai. Well, the President’s comments postdated the bulk of 
those comments. The agency was considering a very different pro- 
posal when the President made his announcement on November 
10. 

Mr. Johnson. Well, my question was, though, that his comments 
contributed to the volume of in excess of 4 million comments that 
were actually received by the agency in the rulemaking process. 
Isn’t that correct? 

Mr. Pai. My understanding is the vast majority of the comments 
came before the President’s announcement. 

Mr. Johnson. Well, there were some though. Come on, give the 
President some credit. Can’t you do that? And if you can’t, I under- 
stand. 

Well, now, it is a fact that under the past four Administrations, 
both Republican and Democratic presidents, that they have pub- 
licly participated in the FCC rulemaking process. Isn’t that a fact? 

Mr. Pai. I am not aware of anything on the level of the Novem- 
ber 10 announcement. 

Mr. Johnson. Well, let me ask Chairman Wheeler, are you 
aware of that, sir? 

Mr. Wheeler. Yes, sir. 

Mr. Johnson. Certainly, there is nothing wrong with that, is 
there, Mr. Pai? 

Mr. Pai. Well, I think the concern comes when the agency is pro- 
posing X and the President instructs the agency to do Y and the 
agency does Y. I think that is a concern. 

Mr. Johnson. Well, you are kind of getting warm a little bit now. 

So the President publicly commented, which you say it is okay, 
he should do as a public official, and that actually helped to gin up 
more public comment, and others have done it in the past, other 
Presidents have done it in the past. 

Now, FCC rules, there are some exemptions that allow for ex 
parte communications between the FCC and other Federal agencies 
during the rulemaking process. That is correct, isn’t it? 

Mr. Pai. That is correct, sir. 

Mr. Johnson. And the White House is also exempted. 

Mr. Pai. I can’t recall whether the exemption covers other Cabi- 
net departments, or whether it also includes the White House, the 
Executive Office of the President, but there is an avenue for 'V^ite 
House participation. 

Mr. Johnson. Let me ask you this question, you have no evi- 
dence to refute the assertion that Chairman Wheeler made during 
this hearing that there had been no ex parte communications be- 
tween the FCC and the White House on this particular issue dur- 
ing the rulemaking process. Is that correct? 

Mr. Pai. I have no personal knowledge of any consultations. 
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Mr. Wheeler. Mr. Johnson, if I can do one clarification, there 
was an ex parte when Jeff Zients, an adviser to the President, 
came to see me to say the President was going to have an an- 
nouncement and take a position. There was an ex parte filed on 
that. 

Mr. Johnson. I see, okay. 

Well, other than that, Mr. Pai, do you know of any evidence that 
supports the Republican charge or allegation that the President 
strong-armed the FCC in some way to issue the order that we are 
concerned with here today? Do you have any information or any 
evidence that you can share with us? 

Mr. Pai. Congressman, I know various congressional Committees 
are looking at that. I am solely looking at what the President actu- 
ally said publicly. 

Mr. Johnson. You don’t know of any evidence that the President 
has exerted any undue influence on the decision-making process. Is 
that correct? 

Mr. Pai. Other than the public statements that the President 
made, I am not aware of any. 

Mr. Johnson. Which was something that Presidents do, and it 
was entirely proper, I think you have already stated. 

Mr. Pai. Well, Congressman, as a former staffer under Repub- 
lican and Democratic administrations, I cherish the agency’s inde- 
pendence, and my concern comes when a political actor of any 
party instructs the agency as to what to do and even the legal the- 
ory that it is supposed to use. 

Mr. Johnson. Well, sir, you can’t have it both ways, now. 

Mr. Goodlatte. Time of the gentleman has expired. 

The Chair recognizes gentleman from Georgia, Mr. Collins, for 
his questions. 

Mr. Collins. Thank you, Mr. Chairman. I appreciate it. 

Chairman Wheeler, thanks to you and the rest of this panel 
today. I appreciate you coming forward and discussing this reclassi- 
fication on the commercial Internet as Title II, but I think even in 
light of the last questioning and line of questioning, and I want to 
go over a timeline, which I think may put this in perspective, be- 
cause I have always operated off the perception in life, and I think 
it is true, that perception is reality. And that may not be the truth, 
but perception is reality, and it clouds most of what we do. 

So then going over the timeline, Mr. Wheeler, you had stated on 
February 19 in 2014 in response to the D.C. Court of Appeals rul- 
ing of Verizon v. FCC rejecting your assumption of authority to reg- 
ulate the Internet, the FCC would accept the D.C. Court’s invita- 
tion by proposing rules that will meet the court’s test for pre- 
venting improper blocking of and discrimination among Internet 
traffic. 

Nearly 2 months later, you formally proposed the Chairman’s 
draft of proposed rulemaldng to your fellow commissioners. Nota- 
bly, this draft did not propose to reclassify broadband under Title 
II. 

Then on May 14, 2014, the FCC’s NPRM containing consider- 
ation of Title II reclassification passed by vote of 3-to-2. 

In the months that followed, things got really interesting. On No- 
vember 10, 2014, President Obama publicly stated what he be- 
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lieved the FCC and independent agencies should do: reclassify con- 
sumer broadband under Title II of the Telecommunications Act. 

The day after the FCC vote, President Obama sent a thank you 
note to Reddit users for their advocacy for Title II reclassification. 
And the next day, Politico reported that DNC sent out an email 
stating the FCC approved President Obama’s plan. 

As an independent agency — again, perception takes hold — ^you 
are under the highest scrutiny to act in a manner completely free 
from political influence and executive branch pressure. I am very 
concerned that this has been a failure. 

Legally, it appears the executive branch may have legislated de 
facto through your agency and is now implementing its policy, and 
you have allowed the credibility of the agency to suffer because of 
it. 

When the many lawsuits come, and I do not believe you will 
enjoy the presumption of the Chevron defense, and ultimately your 
flawed theory justifying this expansion will be struck down rightly. 

In the Utility Air Regulatory Group v. ERA, the Court made it 
clear that an agency must be grounded in the statute, which I do 
not believe you are, and the agency has no power to tailor legisla- 
tion to bureaucratic policy goals to regulating ways unrecognizable 
to Congress that designed it, which in this case I believe you truly 
are. 

Now, Mr. Wheeler, I don’t know if you want to be a Member of 
Congress. It is not a fun process to get here. But if that is what 
you want to do, then you know, find your application, run, spend 
a million, let your world know who you are, and come on and join 
us and legislate, because one of the things that you said earlier 
was that Congress, several legislators have put forward ideas in 
legislation to deal with this. 

Again, many of us do believe there is an Article I issue here, and 
that your role has been overstepped in this by doing what you are 
doing. You have applied the most antiquated regulatory framework 
to an area where innovation and growth have thrived. We cannot 
regulate our way to better innovation here. And we also can’t do 
that by circumventing Congress to do so. 

So in light of that, let me go to Mr. Pai. 

Mr. Wheeler, if you want to jump in, that is fine. We don’t have 
a lot of time. 

Basically, the order touts the FCC’s substantial experience over 
the past decade on last-mile issues, but admits that the agency 
lacks similar depth in the Internet traffic exchange. The net neu- 
trality order represents — and I am skipping here just a second — 
but, the net neutrality order represents a massive expansion of the 
commission’s role and is a precursor to a larger, more costly bu- 
reaucracy overseeing and regulating Internet from the top to bot- 
tom. 

I want to know a comment how this monster that you have un- 
leashed is going to be kept in check. 

Mr. Pai, and then just briefly Mr. Wheeler. 

Mr. Pai. Congressman, there is no question that before February 
26, the FCC did not exert jurisdiction over Internet interconnec- 
tion. After February 26, it does. 
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Before February 26 , the FCC didn’t purport to have jurisdiction 
over such things as wireless service plans. After February 26 , it 
does. 

Before February 26 , the FCC had no arguable role in rate regula- 
tion. After February 26 , there is ex post rate regulation, as we 
agreed last week. 

Mr. Collins. Mr. Wheeler, just a question here, do you all have 
a lot of free time over at the FCC? I mean, a lot of free people sit- 
ting around doing nothing to take on such an expansion? 

Mr. Wheeler. Congressman, thank you for the question. 

In 1996, the Congress changed the rules and said we want you 
to look both in terms of telecommunication services and informa- 
tion services. A telecommunication service is defined as a service 
that hauls an information service. When the commission first 
looked at the question of were these ISPs telecommunication serv- 
ices or information services, it was an entirely different world back 
in 2002. 

Mr. Collins. I am going to stop right there. I am going to re- 
claim my time for a second, because I think that is the heart of 
what we are dealing with here, is what was dealt with at that 
time, that is a congressional decision. That is something that 
should be debated in the halls of Congress, not in an executive 
agency. 

Mr. Wheeler. I am sorry, I wasn’t making myself clear. I am 
sorry. 

Mr. Collins. I think that is the whole problem with this. It is 
not clear. 

Mr. Wheeler. Congress said to us to make the decision about 
whether it is a telecommunication service or an information serv- 
ice. In 2002, there were about a million Web sites, and what ISPs 
were doing was providing information services. Today, there are 
1.25 billion Web sites, and what ISPs are doing is hauling traffic, 
not providing information services. 

So what we were doing was saying Congress said to us, “These 
are the rules you should look at,” and we looked at that, and we 
saw that in the intervening time, the activities of those regulated 
had changed substantially from one class to the other. 

Mr. Goodlatte. Time of the gentleman has expired. 

Mr. Collins. I yield back. 

Mr. Johnson. Mr. Chairman, I have a unanimous consent re- 
quest. 

Mr. Goodlatte. Gentleman will state his unanimous consent re- 
quest. 

Mr. Johnson. To insert an op-ed entitled, “Why Presidents Ad- 
vise the FCC” by Harold Feld and Kate Forscey; another publica- 
tion entitled, “It Is Common and Legal Practice for the President 
to Weigh In on FCC Policymaking” by Public Knowledge; and last, 
an article published by the Washington Post entitled, “Will the 
FCC’s Net Neutrality Decision Cost Americans $15 Billion in New 
Taxes? Nope,” for the record. 

Mr. Goodlatte. Without objection, they will be made a part of 
the record, and I am sure they will be excellent reading. 

[The information referred to follows:] 
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{•■Public Knowledge 

IT IS A COMMON AND LEGAL PRACTICE FOR THE PRESIDENT TO WEIGH 
IN ON FCC POLICYMAKING. 

Congress recently announced investigations into whether the President improperly influenced 
the FCC's decision in Open Internet Rules proceeding This has raised the question of the 
legality and history of Presidents and their administrations weighing in on the poliaes of 
independent agencies, like the FCC. 

“Independent agency" simply means the president cannot fire the commissioners, 
not that he may not meet or converse with them. 

Independent agencies are commissions typically made up of members from both parties, with 
the president's party in majonty The President appoints commissioners and designates the 
Chair, but a President cannot fire a commissioner even when their policies run counter to the 
President's wishes This is in contrast with other departments where heads of agencies 
serve “at the pleasure of the president.* and can be dismissed by him If they do not follow his 
directives Presidents may appoint new commissioners or designate a different chair, but 
those decisions still require confirmation by the Senate The independent structure provides 
for Insulation from the political process while retaining general political accountability. 

The Commlsaion may take the administration's views into account, but is by no 
means obligated to follow those views. 

Independent agencies typically are aeated to address subject areas where there is a 
particular need for nuanced expertise and reasons to worry about politicizing the agency. The 
FCC, for example, is the expert agency on communications networks, which often requires 
technical knowledge of discrete issues. In addition. Congress did not want the President 
directly regulating broadcasters so as to influence political coverage. Congress created the 
FCC for this role to utilize its expertise and protect the public interest as industry dynamics 
change 

Presidents are still free to weigh in on an issue, and the Commission is free to take that into 
account - or not. The 1990s and 2000s saw many attempts by Presidents Clinton and Bush 
to weigh in on FCC action - their success rate was mediocre 

There are strong reasons why an administration might weigh in on agency decisions 
Because communications is a critical component of our national economy, national security, 
and civic discourse, the President will feel the need to weigh in directly, rather than relying on 
the usual channels of having the National Telecommunications Information Administration 
(NTIA) or Department of Justice (DoJ) file comments. Additionally, the President may make 
public statements to inform the public of his official position. 

Ultimately, the President has the same right to make public statements or have private 
communications with the FCC as any member of the public. As long as the President files the 
appropriate notice (called an ex parte) afters private conversation, there Is nothing illegal or 
inappropriate Of course, since the President is not just any pnvate citizen, and his words will 
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carry considerable weight. Presidents make such direct communications only rarely, and 
generally only on matters of significant national importance 


There are constraints on the agency that prevent them from changing course jus) 
because the president wants to. 

Even it the agency does want to follow the president's wishes, It may not do so absent proper 
justification The agency must follow the guidelines of the Administrative Procedures Act, 
including cultivating an appropnately robust record to demonstrate that it has thoroughly 
examined the matter, addressed all objections, and provided a rational basts for adopting or 
repealing the new rules. If a reviewing court finds the FCC did not adequately justify the 
rules, or lacked a sufficient record, the court will reverse the rules. Example: when the FCC 
was pushed by the Bush administration to deregulate media ownership to close the record in 
the face of mounting public opposition, the court reversed the decisions - not because the 
president had inappropriately interfered, but because the FCC did not adequately justify its 
decision 

President Obama's statements on net neutrality and Title II merely reflected the 
sentiment of 4 million Americans and provided no new "plan" or details. 

It IS well-known that between the Chairman's initial net neutrality proposal in May 2014 and 
the early fall, the Commission accumulated an unprecedented amount of input for the record 
on the open internet docket Reports indicated that the Chairman's position shifted 
significantly towards Title II reclassification during that time Even before the President's 
remarks, Chairman Wheeler was reportedly deciding between a “hybrid” Title II or full 
reclassification - a dramatic shift from his initial proposal and extremely close to the final 
decision Wheeler announced in February. By the time President Obama publicly voiced his 
own support of Title II, the question at the FCC was no longer whether to adopt Title II. but 
instead to what degree. 

Additionally, the President s two-minute public address on YouTube simply endorsed the 
views expressed by nearly 4 million Americans. It also exaggerates to call what the President 
proposed a "plan " It listed three important features: classifying broadband as Title II, banning 
paid prioritization and other forms of discrimination, and applying the same rules to wireless 
and wireline The Republican "plan" in the form of the draft legislation claimed to achieve the 
same goals as the President's plan. That Wheeler's plan includes the same general elements 
is therefore hardly a surprise 

The bottom line is that whether the President's statement was a high level endorsement on a 
matter of critical national policy, similar to other public statements made by other Presidents 
over the last 30 years, whether President Obama's brief public statement was the final push 
the Chairman needed to finally embrace Title II, or whether the Chairman had already arrived 
at that conclusion, it was neither inappropriate nor compromised the independence of the 
FCC. 
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Fact Chocker 

Will the FCC’s net neutrality decision cost Americans 
$15 billion in new taxes? Nope 

By MlcAclIe Ve Ho« Le« J;muary 16 

"Anolhcr rea.von thi^ is so dontattmg to the private seiHor is the taxes that it is going to put on yourhinodbond 
proi'Wcrs — an esP'mate of ^ J5fci7/wn m neu' taxes that would come in a Title 2 regulation” 

— Rep. Marsha Blackburn (R-Tenn.)» Fox BiLsine-ss inlenit‘>\, Jan. 5, 2015 

'‘Under this decision to redossify bivodband, Americans would face a host of tww stale and heal taxes and fees 
that apply to public utilities. Ihese neio levies, aavrding to the Progressive Policy institute (PPD. would total $is 
billion annually.” 

—Grover Norqtilst auitl Patrick Gleason from AmericanK for Tax Reform, reuters.cum article, Jan. 
6, 2015 

There’.s a lot of buzz over “net neutrality," and it is bound to heat up more in the next morrth. The debate over net 
neutrality is highly technical and complex, and much of the disagreement is over sausage-making techniculities of 
utility regtilatioa But the.se two claims stand out heautse they refer to something that's easy to uompi-ehend: How 
modi it will cost the consumer? 

At question is whether the Federal Communications Commission will change the way it regulates the Internet by 
“reclQ.ssihing" hroadtrand providers as a public utility, like water, telephone or elertricitv’. The FCC is expected to 
announce Its decision bv the end of Februaiy. 

Oit))onent.s of the change argue it would cost Americans $15 billion a year, and lonsumers will see a significant spike 
in taxes and fees. \s tliat realh' the ease? 

The Facts 

The FCC is weighing whether to reclassify broadband Internet access as a "common carrier' under Title II of the 
Telecommunications Act. This change would ensure "net neutrality,* proix>nents say, l^etause it would give equal 
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at'cess to the Internet. It would prohibit Internet sersice providers, such aa Comcastt from making agreeinent.s with 
Web $ite.s, such as Netflix, to provide faster and more reliable connection for subscribers to .stream moNies and TV 
shovt?». 

Opponents argue the "light-touch'* regulator)' approadi has worked fine and the rec)a.s8iftcation would hurt 
innoN’ation. They say it would add billions of dollars in fees and taxes for American consumers. (For more on the 
debate, our colleague Brian Fung has a great prime-r that explains it in plain English.) 

BlacJcburn and NorquLst, who are conserx’atives, said the)* got the $15 billion figure from a December 201^ report by 
economists at the left -leaning Progressive Policy Institute. PPI calculated a host of state and local taxes and fees that 
tx)uld 1)0 assessed on broadl}and Internet service if it were treated as a traditional telephone ser\ioe. 

Re-searchers used current taxes and fees lex-ied on telephone services and applied them to Internet services under 
the new FCC da.ssification. They found new fee.s and taxes could reach $15 billion a year. (The report also calculate.*) 
a separate set of federal Universal Service Fund fees totaling an extra $2 billion a year, but the PCC has not decided 
whether to e.xtend these fees in case of reclassification.) 

Bui after the report was published. Congress renewed the Internet Tax Freedom Act (.ITPA). which prr>hil)its .state 
and local governments from levying new taxes on Internet access. So researchers puhli.chert un article nidifying the 
figure to $11 billion — a 27 percent decrease. The $11 billion figure was included in a footnote of the article, so it is 
not immediately clear that the original calculation wus modified. 

The authors noted their original analysis "did not con.*^ider state law limitations on the application of taxes and fees 
to jurisdictionully mixed services that are classified as interstate for regulatory purposes.* Thi.s is impurtaiit because 
the PCC could designate broadband as an interstate service, rather than a serxnce that can be containetl within state 
geographical boundaries. If that happens, the intrastate state and local foes in the analysis would not apply. 

The breakdown of charges calculated ia not available publicK', but co*airthor Ha) Singer shared some example.^ with 
The Fact Checker. In California, for example, the charges included a universal lifeline telecom service .surcharge, 
stale 9U surcharge, local 9U .surcharge and a public utility commission fee. among others. 

Some expert.s say it's a stretch, if not flatly inacciu^te, to consider 911 fees in the caiailation. State or local 911 fees 
tend to bo intrastate and are designed to recover a .specific amount needed to run 911 call centers. The demand for 
911 service is not contingent on the federal classification for Internet service changes. When we raised this to Singer^ 
he said 911 fees are a modest portion of the stale and local fees and wtiuld not decrease the $ 1 1 billioii figure 
significantly. 


"The point of the study is that reda.ssification puls 911 fees — and all of these other telecom-related fees — on the 
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radar,* ijiuger said, and tax administrators could try to charge all of them. He also noted that some state and local 
governments are taxes and regulatory' wireless phone services (called Voice over Internet Protocol, 
or VoIP — an example of this is Vonage), regardless of the interstate designation. 

A main critic of the study is Fh»e Press, an urganusitiun that advocates for 0|>eD Internet Free Press and other open- 
internet advocates say consumers will not see “even a penny more* on their bills as a result of reclassification. 

(There is a lot of bock-and-forth on this, for those who want to dive into the wonkery.) 

The reality may be somewhere in between. Tax and regulation experts interviewed by The Pact Checker had varying 
views on how much the PCC reclassification would cost consumers, and whether all consumers would see an iiurease 
in their bills. But they agreed itUkelyvvilJcost some consumers somelhini;, dependiugon the final PCCdeflmtioti 
and how indMdual state and local taxing jurisdictions react. 

States have challenged .some lax e.xemptiDns under ITFA in court, especially as landline revenues decline. If the PCC 
decide.^ to reclassify, there likely will be more iHigation to challenge what states or local governments lan charge, 
exiierts said. 'That leaves room for states to be more or less aggressive, depending on their politics townrd 
taxpayers and what fiscal crises they nwy be facing,* said Michael Dillon, tax attorney and expert on ITFA. 

The Fact Checker asked aides of Blackburn and Norqulst why they used the $ 15 billion number after it was modified, 
and given the caveats. Blackburn's spoke.sperson did not respond. John Kartch, from Americuns for Tax Reform, 
said; The piece referenced the PPI study, so we are deiMfodent on what PPI would say on the difference between the 
numbers. The point of the op ed is equally valid whether the number is $15 billion or $11 billion — taxpayers arc 
getting the .shaft either wny." 


The Pinocchio Test 

It is impossible to quantify the exact impact of the potential R'C decision, since Internet regulation is a new an^a of 
polic>'. New taxes are prohibiteil as long as tlui Internet Tax Freedom Act is in effect, so it is inaorurate to say there 
wxtuld be $ 15 billion in new taxes. There may be state charges and fees, but there is no proof that all of tire current 
fee.s on telephone services would apply again to Internet sendees. It will not add up to $15 billion, and likely not add 
up to $11 billion — the worst-case scenario. The researchers agree H is a “high-end” estimate, which wa.s the purpose 
of the rejiort. 

There are too many unknown.^ to alarm coasnmers who arc not wcll-verscd in the technical arai legal details of 
telecommunications regulations and laws. Given the uncertainties, it would be more appropriate to a range of 
potential charges. But the researchers did not calculate a low-end figure for the report. In addition, the modification 
from $15 billion to Sii billion is a 27 percent decrease, yet the change is buried in a footnote and not readily visible 
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for the pubhV. 


Advert (Reinem 

The more complex the issue, the easier it is fur polttidans to obfuscate the reality with dramatic mimbers. On behalf 
of the average American consumer, m* award Three Pinoerhios tn the use of the $ 15 billion figure. 

Three Pinocchios 


(/MmjiiI uur rating M-4ik) 


Send us fads to check by filling out this furm 

Follow The Fact Checker un Twitter and friend us on Facehook 


Michelle Ye Hec Lee reports for The Fact Checker. Send her statements to dig into via e- 
mait, Twitter or FaoeOooK. 
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Mr. Johnson. Thank you. 

Mr. Goodlatte. The Chair recognizes the gentlewoman from 
California, Ms. Chu. 

Ms. Chu. Commissioner McSweeny, you state in your testimony 
that the FCC considers noneconomic values that are not generally 
protected hy antitrust laws. These values include free expression, 
diversity of political discourse, and cultural development, and anti- 
trust actions take into account economic considerations. 

To what extent, if any, would antitrust actions taken hy the FTC 
he able to take these factors into consideration? 

Ms. McSweeny. I think you are correctly pointing out that the 
FCC proceeding does balance some of these noneconomic values 
and that generally antitrust law isn’t the right framework in which 
to protect those. Antitrust law is quite correctly grounded on very 
rigorous analysis of harm to competition, and that is its primary 
focus. 

Ms. Chu. Chairman Wheeler, when it comes to noneconomic val- 
ues, the FCC is obligated to abide by national policy goals such as 
the goal that requires the FCC to seek to promote the policies and 
purposes of favoring diversity of media voices, vigorous economic 
competition, technological advancement, promotion of the public in- 
terest, convenience, and necessity. So basically, you have an obliga- 
tion to promote diversity and competition in your regulations. 

Can you describe this obligation, how it applies in this order, and 
why it matters? 

Mr. Wheeler. Thank you. Congresswoman. I think that you 
have just identified the key issue that, and again, I want to empha- 
size, we work in tandem with the FTC; we should work in tandem 
with the FTC. It is a great one-two punch. 

Their job is statutorily defined with one set of criteria, and our 
job is statutorily defined with another. Then what we have the 
statutory authority, mandate, to do, is to create regulations that 
address the kind of issues you talked about in terms of how you 
expand and protect the public interest, convenience, and necessity. 

That is a big difference between us and the FTC, that we have 
this kind of regulatory authority on that kind of a set of standards 
to pass regulations that will govern how markets work different 
from the way the FTC has. 

Ms. Chu. Now I would like to ask you about innovation. One of 
our key goals is to ensure that new entrepreneurs are able to 
thrive and innovate. You state that there would have been no AOL 
without the FCC’s openness mandate. 

Can you describe how enabling access for modems contributed to 
the growth of an entity like AOL? 

Mr. Wheeler. Thank you. Congresswoman. 

AOL was made possible by the fact that there were such things 
as commercially available modems. Remember the old Hayes 
modems that would squeak and screech at you? 

Before the FCC stepped in, AT&T said you couldn’t attach some- 
thing like that to the lines. It was a foreign attachment. An alien 
attachment, it was called. If that had been the case, Steve Case 
wouldn’t have been able to go out and build his business. 

Openness is at the core of what built the Internet. And what we 
need to make sure continues is that that kind of openness is avail- 
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able for innovators who have an idea to reach their potential cus- 
tomers. 

If Steve Case had had to go around and go to Dayton, and then 
go to Poughkeepsie, and then go to Minneapolis, and one step at 
a time, say, “Can I get on your network? Can I get on your net- 
work? Can I get on your network?” it never would have been pos- 
sible. But because there is openness, the innovators of today don’t 
have to do that. The two guys and a dog in a garage tomorrow can 
be online and have 100,000, and a week later have a million peo- 
ple. And I have seen those businesses develop that way. 

When I was a venture capitalist for 10 years before coming to 
this job, I was involved in those. We would not have been able to 
invest money and create jobs had we not known that there was the 
opportunity for open access, that these innovators could take their 
idea out and test it in the marketplace, rather than have to go car- 
rier to carrier knocking on doors and say, “May I please get on your 
network?” That is what is powerful about this. 

Ms. Chu. It seems as though Open Internet actions were taken 
under both Republican- and Democratic-led commissions. 

Can you give a prime example? 

Mr. Wheeler. Yes, ma’am. As I indicated before, there was what 
the Republican-led commission did insofar as the wireless industry 
is concerned, when the big wireless carriers said that they were 
going to shut out the customers of the small wireless carriers, and 
the commission came in and said, “No, under Title II, you have to 
be open to roaming.” 

There was a situation where under a Republican administration, 
the commission said to Comcast, “No, you may not disadvantage 
this service provider. You must provide service.” I think that we 
are continuing that tradition. 

Ms. Chu. Thank you. 

I yield back. 

Mr. Goodlatte. The Chair thanks the gentlewoman. 

Recognizes the gentleman from Texas, Mr. Gohmert, for his ques- 
tions. 

Mr. Gohmert. Thank you, Mr. Chairman. Thank you to the wit- 
nesses. Appreciate you being here. 

Mr. Wheeler, a Wall Street Journal on article February 4 says 
about you that you wanted to leave some room for broadband pro- 
viders to explore new business models. Is that correct? 

Mr. Wheeler. I am not sure the article you are talking about, 
but one of the key precepts that we have been working on is how 
do we make sure that broadband providers have the initiative to 
be creative and the initiative to invest. 

Mr. Gohmert. So you do want to leave some room for broadband 
providers to explore different business models, correct? 

Mr. Wheeler. Yes, sir. And we have also explicitly said that we 
do not cover what have been traditionally called specialized serv- 
ices or managed services. It was interesting to note that the 
Verizon CFO, about a week ago, said Verizon’s growth opportuni- 
ties are going to be in over-the-top services, and Internet of Things 
services, both of which it appears they are going to offer on their 
specialized services. 
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Mr. Gohmert. We can find out those things from Verizon, but I 
was wanting to ask you directly about things that you specifically 
could answer from your own experience and knowledge. 

There was a court ruling in January 2014 that threw out the 
prior effort to control the rules to control the Internet. What makes 
the new rules more able to withstand court challenge, Commis- 
sioner Wheeler? 

Mr. Wheeler. Thank you for asking that question. Congress- 
man. 

The basis of the court’s decision was that we had imposed com- 
mon carrier regulation on the ISPs without classifying them as 
common carriers. The heart of this decision is that, in fact, we did 
classify them as common carriers, thereby addressing the principle 
issue in the Verizon decision. 

Mr. Gohmert. Okay. So different facts, you just used different 
words to describe it, is the way it sounds. 

But I heard you just say Congress asked us to look at the rules. 
What from Congress asked the FCC to look at rules regarding the 
Internet? 

Mr. Wheeler. The 1996 Telecommunications Act. 

Mr. Gohmert. Oh, so it was recent. That was 19 years ago. You 
seized on that to say Congress was asking you to look at the Inter- 
net, 19 years later. 

Well, I would submit to you that something in 1996 had nothing 
to do with wanting you to take charge of the Internet. 

And I would also thank you for your willingness to leave some 
room for exploratory business models and new business models. 
That is really so gracious of you, because before the FCC stepped 
in, everybody was able to explore new business models. The only 
difference is now you are playing God with the Internet saying, “I 
will decide. We will leave some room for you to come up with new 
business models.” 

That is not your job. The court said that in January 2014, and 
you can change the wording around, but it doesn’t change the facts. 
And Congress is not asking you, was not asking you, to take over 
the Internet. 

I want to make that clear. You find something in the last 4 years 
where Congress has passed it by elected officials of this country, 
and said, “Please take over the Internet,” then that would be good 
evidence before this Committee. 

But until that happens, some of us — most of us in the House and 
most of us in the Senate do not want you to decide who gets to de- 
velop a new business model and who cannot. 

I yield back my time. Thank you. 

Mr. Goodlatte. The Chair thanks the gentleman. 

Recognizes the gentleman from Florida, Mr. Deutch, for his ques- 
tions. 

Mr. Deutch. Thank you. Chairman Goodlatte, and Ranking 
Member Conyers. 

Thank you to the witnesses for coming and subjecting yourselves 
to what we are providing. 

At Rice University in 1962, President Kennedy asked the Amer- 
ican people to envision the progress of the first 50,000 years of 
human history as if it took place in 50 years. And I quote, “Stated 
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in these terms,” President Kennedy said, “we know very little 
about the first 40 years. Only 5 years ago, man learned to write 
and use a cart with wheels. Christianity began less than 2 years 
ago. The printing press came this year. And less than 2 months 
ago, during this whole 50-year span of human history, the steam 
engine provided a new source of power. Last month, electric lights 
and telephones and automobiles and airplanes became available. 
Only last week did we develop penicillin and television and nuclear 
power. And now, if America’s new spacecraft succeeds in reaching 
Venus, we will have literally reached the stars before midnight to- 
night.” 

Surely, if President Kennedy were with us today, he would count 
the transformative power of the Internet as the start of a brand 
new day in the history of human progress. By his measure, in the 
matter of seconds, we have gone from a clunky desktop dial-up to 
lightning fast data at our fingertips and in our pockets. 

From Google searches and PayPal transactions to Netfiix shows 
and Facebook friends, I think we can all agree that the Internet 
has proven to be a platform capable of transforming every facet of 
our culture, our economy, and everyday life. 

I think we can also agree that when it comes to regulatory or leg- 
islative changes to how we govern the Internet, our guiding prin- 
ciple must be to preserve it as a platform for progress and innova- 
tion. For many years, that guiding principle has been net neu- 
trality, the principle that consumers and businesses can use the 
bandwidth that they pay for however they choose. 

Mr. Chairman, protecting that freedom is a concern that tran- 
scends partisan boundaries. How do I know this? Because of the 
hundreds and hundreds of calls that we have received from con- 
stituents in recent months in support or net neutrality, they are 
not calling as Republicans or Democrats. They are small startups 
working on the next great social network. They are aspiring stars 
who are singing their hearts out on YouTube. They are professors 
collaborating with academics around the world on medical re- 
search. And they are seniors Face Timing with their grandchildren 
across the country. 

I know that is true because, in my district, I have a lot of those. 

They are Americans who don’t want interference on the Internet, 
whether it comes from overly rigid regulations imposed by govern- 
ment, or anticompetitive agreements struck between corporations. 
And we can’t blame them. 

I am glad the debate between consumers and academics and 
businesses and cutting-edge telecom companies has moved past 
whether or not net neutrality is a good thing. The question that re- 
mains involves how we enforce that widely supported principle. 

And to their credit, in the past decade or so, the FCC has at- 
tempted to enforce net neutrality using the lightest hand possible. 
Yet those strategies were slapped down by the courts. 

Like many of my colleagues, I have some questions about how 
the Title II reclassification ruling, recently announced by the FCC, 
will play out in practice. How can we ensure that new regulations 
keep up with the rapid pace of advancements on the Internet? How 
can we work to promote affordability for consumers and bring con- 
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nections to underserved areas? How can we encourage investment 
in new infrastructure? 

These are the kind of questions, Mr. Chairman, that this Com- 
mittee ought to be focused on in the coming weeks and months. In- 
stead, I fear that some of my colleagues in the majority are more 
concerned with turning net neutrality, an issue of longstanding bi- 
partisan support, into another wedge issue for which to attack the 
President. 

That being said, we don’t have to treat Title II classification as 
the be-all and end-all solution to every issue regarding the Inter- 
net. 

I look forward, Mr. Chairman, to digging deeper into the many 
issues that impact the regulation of the Internet, from common car- 
rier classification to our antitrust framework. 

Mr. Chairman, the space program created by President Kennedy 
may have aimed for the moon, but it yielded technological discov- 
eries touching our lives in so many ways, and even contributed to 
the development and adoption of the Internet. 

Today, cyberspace remains a great frontier for discovery for all, 
and we must work to ensure the Internet’s power as a platform for 
innovation accessible by all continues to thrive. That is why this 
hearing is so important. 

Chairman Wheeler, just two quick questions. Number one, does 
your action set rates and prices and regulate content? And number 
two, how will leveling the playing field for innovators and startups 
be good for my constituents? 

Mr. Wheeler. Thank you. Congressman. No, we specifically for- 
bear from rate regulation, tariffing, unbundling, and the traditional 
components. 

Let me pick up on your 

Mr. Goodlatte. Time of the gentleman has expired. 

The gentlewoman from Texas has a unanimous consent request. 

Ms. Jackson Lee. Yes, Mr. Chairman. I ask unanimous consent 
to put into the record a letter dated January 29, 2015, for about 
four pages of signatures from law professors from as far away as 
New York Law School and the University of South Dakota School 
of law. I ask unanimous consent to place this in the record. 

Mr. Goodlatte. Without objection, that will be made a part of 
the record. 

Ms. Jackson Lee. And I ask unanimous consent, Mr. Chairman, 
to put into the record testimony on pages 148 to 150 — 148, 149, 
150 — from a hearing that we held on February 15, 2011, and ques- 
tioning on the issue of competition. I ask unanimous consent. 

Mr. Goodlatte. Without objection, that will be made a part of 
the record. 

[The information referred to follows:] 
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Janviary 29, 2015 


Edith Ramirez, Chairwoman 
Julie Brill, Commissioner 
Maureen K. Ohlhausen, Commissioner 
Joshua D. Wright, Commissioner 
Terrell McSweeny, Commissioner 

cc: Deborah L. Feinstein, Director, Bureau of Competition 

Francine LaFontaine, Director, Bureau of Economics 
Marina Lao, Director, Office of Policy Planning 
Jonathan E. Nuechterlein, General Counsel 
Jessica Rich, Director, Bureau of Consumer Protection 

Federal Trade Commission 
600 Pennsylvania Avenue, N.W. 

Washington, D.C. 20580 

Dear Chairwoman Ramirez and Commissioners Brill, Ohlhausen, Wright and 
McSweeney, 

We are professors of law, economics, business, communication, and political 
science with expertise in communications, competition, industrial organization 
economics and related fields. We support the adoption of Open Internet rules by the 
Federal Communications Commission (FCC), including a bright line ban on fees for any 
kind of preferential treatment (“paid prioritization”). To adopt such a ban, the FCC must 
reclassify broadband Internet access under Title II of the Communications Act and 
forebear from unnecessary regulation under that statute. We write to explain why a ban 
on paid prioritization under Title II, coupled with appropriate forbearance, would 
promote competition and other important values such as innovation, free speech, and 
economic growth. 

We support the complementary roles of the Federal Trade Commission (FTC) 
and Federal Communications Commission (FCC) in protecting an open Internet. 
Reclassification of broadband Internet access service as a telecommunications service 
could remove that service from FTC oversight. While Title II gives the FCC the authority 
necessary to effectively protect consumers of broadband Internet access service, 
consumers would benefit from continued FTC oversight as well. Therefore, we support 
repeal of the provision that exempts common carrier services from the FTC’s 
jurisdiction. However, given that the FCC will be able to effectively protect consumers 
under Title II even in the absence of FTC jurisdiction, any efforts to repeal the common 
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carrier exemption should not hold up the FCC’s adoption of Open Internet Rules under 
Title II of the Communications Act. 

Our letter responds to a recent letter to you from professors and scholars that 
incorrectly supposes that an FCC ban on paid prioritization under Title II would be 
inconsistent with sound competition policy.’ 

1 . Competition Benefits of Prohibiting Paid Prioritization 

A bright line ban on paid prioritization under Title II of the Communications Act, 
coupled with forbearance from large parts of Title II, would promote competition. 

Rules banning paid prioritization would prohibit providers of broadband Internet 
access from charging edge providers for prioritized or otherwise enhanced access to 
their Internet access customers. By “paid prioritization” we mean payments from edge 
providers for priority, guaranteed bandwidth, or zero-rating (not counting an edge 
provider’s traffic towards a user’s monthly bandwidth cap), as well as any other 
technical or economic practice that gives edge providers that pay an Internet access 
provider an advantage over edge proriders that do not pay. 

The benefits to competition of prohibiting paid prioritization were recognized by the 
FCC, In re Preserving the Open Internet, 25 F.C.C.R. 17905 (2010), and accepted by the 
United States Court of Appeals for the D.C. Circuit as reasonable and grounded in 
substantial evidence, Verizon v. Fed. Commc’n Comm’n, 740 F.3d 623 (D.C. Cir. 2014), 
so can be sketched quickly here. (The court accepted the FCC’s evidentiary basis for 
banning paid prioritization but found that the FCC had relied on an inadequate 
statutory basis for doing so. Reclassification and forbearance would solve that 
problem.) 

The Internet is what economists call a “General Purpose Technology.” It is a key 
technology, like the steam engine and the electric motor, that increases productivity 
economy-wide and drives an entire era of technological progress and economic growth. 

The Internet’s growth is propelled by a virtuous cycle of innovation. When new 
applications, content, and serrices are developed by edge proriders, we use the Internet 
more, leading broadband providers to increase the speed and capacity of their networks, 
sparking the development of more and better applications, content, and sendees, faster 
networks, and so on. 

A ban on paid prioritization will prevent broadband providers from slowing or 
breaking the virtuous cycle, particularly by chilling experimentation by emerging 
“garage entrepreneurs.” If the next Facebook has to pay for an Internet fast lane, the 

1 Letter from Donald J. Boudreaux et. al to Chairwoman Ramirez and Commissioners Brill, Ohlhausen, 
Wright, and MeSweeney (Dec. 8, 2014). 
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next Mark Zuckerberg might go into investment banking instead of creating the next big 
new thing on the Internet. 

If allowed to charge edge providers for preferential access, broadband prordders 
would have the incentive and ability to undermine the virtuous cycle in three 
competition-related ways. First, a broadband provider could harm competition by 
raising the costs of selected edge providers.^ It might do that if an edge provider 
competes with the broadband provider’s own cnrrent or planned offerings, or if it is paid 
to do so by the edge provider’s rivals. Second, a broadband provider could exploit its 
gatekeeper position, or terminating monopoly, to impose excessive charges on edge 
providers for access or preferential access to the broadband provider’s end users. Once 
an end user connects to the Internet through a broadband provider, the edge provider 
can interact with the end user only through the broadband prordder selected by the end 
user. That relationship gives the broadband provider the ability to impose or negotiate 
excessive charges with most edge prowders for access or preferential access to the 
broadband provider’s Internet access subscribers, regardless of whether the broadband 
provider has market power over those subscribers.^ Third, a broadband provider would 
have an incentive to degrade or decline to increase the quality of service provided to 
normal traffic, as by slowing capacity expansion, in order to push edge providers to pay 
for a technically superior service (e.g., prioritization or guaranteed bandwidth) and 
exploit its terminating monopoly more effectively.-* Similarly, a broadband provider 
would have an incentive to set low monthly bandwidth caps in order to motivate edge 
providers to pay for exclusion from the bandwidth cap (“zero-rating”). 

Each of these threats to the rirtuous cycle raises competition concerns. The first 
involves exclusionary conduct against targeted edge providers to exercise or maintain 
market power in a market for specific Internet content, applications or services. The 
second and third involve the exploitation of the market power over edge providers 
available to a terminating access monopolist to charge excessive prices to edge providers 
for access or preferential access to its subscribers. The letter from professors and 
scholars to which we are responding appears to allude to the first competition concern, 
but it ignores entirely the second and third competition problems. 

An FCC ban on edge-provider payments for preferential access would address all 
three competition problems. By contrast, case-by-case antitrust enforcement after 
problems arise cannot address the second and third problem, and would address the 
first problem only in part. 


^ 2010 Open Internet Order KK 21-23. 

3 2010 Open Internet Order II 24; van Sehewiek, ImERNHT ARCHITHnuRE AA'D INNOVATION 278-280 (MIT 
Pre.s.s 2010). 

4 2010 Open Internet Order (1 29; Nicholas Economides, Why Imposmg New Tolls on Third-Party 
Content and Applications Threatens Innovation and Wilt Not Improve Broadband Providers’ 
Investment, in Net Neutrality: Contributions to the Debate 87, 94 (Jurge Perez Martinez ed., 2010). 
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An FCC rule banning paid prioritization would prevent market power arising from 
targeted exclusionary conduct, the first competition concern. Antitrust enforcement 
alone cannot fully address this problem because of the difficulty of proving an antitrust 
violation when the competitive harm arises from chilling potential competition and 
innovation by edge providers that are not yet a success or have not yet been imagined. 

Antitrust cannot practically prevent the other two competition problems associated 
with paid prioritization: excessive access charges imposed by terminating monopolists 
and their incentive to degrade non-priority traffic or set low monthly bandwidth caps. 
That’s because antitrust liability requires identifying anticompetitive conduct that 
creates or maintains market power. A firm’s mere exploitation of market power through 
monopoly pricing or its decision not to invest in upgrading non-priority sendee or to 
impose low bandwidth caps would rarely satisfy this condition for antitrust 
enforcement. By relying on its broader public interest mandate, the FCC can prevent 
these competition problems by banning broadband provider charges for preferential 
access by edge providers. 

There is no reason to suppose that a ban on paid prioritization will discourage 
broadband provider investment, and slow the virtuous cycle that way. The FCC’s 2010 
rule preventing paid prioritization was in place for more than two years, and continues 
to apply to Comcast under an FCC order, without any harm to broadband investment. 
Nor is there any evidence that past investments by broadband providers have been 
predicated on the expectation of charging edge providers for preferential access to end 
users. 

Nor does a ban on paid prioritization disable the price system as a way to prevent 
Internet congestion from impeding high-value sites, so long as FCC rules allowing 
reasonable network management permit cost-based and application-agnostic 
congestion pricing to end users.s By contrast, if terminating monopolists are allowed to 
charge edge providers, they will have the incentive and ability to set prices well in excess 
of the costs that the traffic brings - which could not be policed after the fact without 
instituting an undesirable regulatory process for determining costs and prices. 

In sum, we support a ban on paid prioritization on competition grounds. As 
explained in greater detail below, that ban must be instituted by rule and by the FCC, 
rather than under an antitrust theory alone. Such a ban will prevent excessive pricing 
by terminating monopolists, take away broadband provider incentives to degrade the 
quality of non-priority service or set low monthly bandwidth caps, and prevent the 
anticompetitive exclusion of targeted edge providers. This is the best approach for 


Barbara van Schewick, Network Neutrality and Quality of Service: What a Nondiscrimination Rule 
Should Look Like, 67 Stan. L. Rev. 1, 137-140 (2015), availahle at 

http://vTvw.stanfordlawrcview.orK./silc-s/default./filea/'67 Stan L- Rev 1 van Schevvick.pdf. 
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protecting the incentives of startups to experiment with new content, applications and 
services, and to protect the virtuous cycle of edge provider innovation and broadband 
investment. 

11. Other Benefits of Prohibiting Paid Prioritization 

Paid prioritization also threatens free expression and innovation - values that only 
the FCC can fully protect. While the FCC is tasked with promoting the public interest, 
antitrust law focuses more narrowly on preventing anticompetitive behavior that 
reduces competition and harms consumers. Antitrust law does not protect important 
non-economic values such as free expression and diversity, and, although the protection 
of innovation is a stated goal of antitrust policy, competition policy has at times 
struggled to incorporate innovation or dynamic efficiency concerns in its analysis.'’ As a 
result of these differences, U.S. antitrust law does not prohibit many forms of conduct 
that harm the values that Open Internet rules are designed to protect.? For example, 

U.S. antitrust law only addresses exclusionary conduct by a broadband Internet access 
provider against a specific application if the broadband provider itself (or one of its 
affiliates) participates in the market for that application.® Open Internet rules, by 
contrast, will prevent conduct or practices by broadband providers with respect to 
Internet content, applications and services even if the conduct could not easily be 
reached under the antitrust laws because the broadband provider itself did not compete 
with the affected application. 

Speech values are central to the open Internet. Everything that occurs on the 
Internet is a two-way “conversation” between end-users; We speak to each other, 
exchange information, and participate in many different commercially significant and 
noncommercial activities.? 

Paid prioritization threatens free expression, the diversity of voices, and civic 
engagement. Fees for preferential treatment may silence those who cannot afford the 
fees and, in any event, would make it more difficult for them to be heard. Those fees 


^ Testimony of Tim Wu Before the House Judiciaiy Subcommittee on Regulatoiy Refonn, Commercial 
and Antitrust Law, “Net Neutrality: Is Antitnist Law More Effective than Regulation in Protecting 
Consumers and Innovation?” (June 20, 2014), available at 

httpi/'/iudiciaiT.house.gov/ cache/f]les/bcecca84-4i6Q--4a47-a202-5eQOc8:^ae876./wu-testimonv.pdf . 

van Schemck, Network Neutrality and Quality of Service, supra note 5, at 10, 16-18, 54-64; Wu, 
Antitrust testimony, supra note 6; Brett Frischmann, iNFiotSTRUCTURE: The SocLtL Value of Shared 
Resources 330-345 (Oxford 2012). 

” van ScheAvick, Network Neutrality and Quality of Service, supra note 5, at 56-57. 

See Frischmann, INFRASTRUCTURE, supra note 7 , at 334 - 45 ; Wn, Antitrust Testimony, supra note 6 , at 1 - 
3; van Schewick, Network Neutrality and Quality of Service, supra note 5 , at 10 , 16 - 18 . 
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“may particularly harm noncommercial end users, including individual bloggers, 
libraries, schools, advocacy organizations, and other speakers. 

Paid prioritization also threatens to impede innovation, investment, and 
economic growth in ways that antitrust enforcement alone would not prevent. Charging 
edge providers for preferential treatment would be “a significant departure from 
historical and current practice,” and “could raise barriers to entry on the Internet,” 
especially for startup and “garage entrepreneurs” through both the fees themselves and 
the transaction costs “arising from the need to reach agreements with one or more 
broadband providers to access a critical mass of potential end users.”" As the history of 
the Internet and the record of the FCC’s current proceeding show, entrepreneurs and 
start-ups with little or no outside funding would not be able to pay these fees and would 
be unable to compete with those who can do so. Entrepreneurs with little or no outside 
funding have been important sources of innovation in the past, and, if not excluded by 
fees for access or preferential treatment, will continue to be important sources of 
innovation in the future.‘= For companies that can pay, such fees would increase the 
costs of innovation, reducing their incentives to innovate and invest. '3 Small businesses 
would face similar problems. 

Even low fees for preferential treatment can chill speech and raise barriers to 
entry for start-ups, stifling the vibrant experimentation by low-cost innovators that 
drives innovation on the Internet. Thus, the harms from these fees are not limited to 
excessive fees or to discriminatory or exclusive offerings. 

Antitrust enforcement cannot be relied upon to prevent the innovation and 
speech harms from fees for preferential treatment; an FCC rule prohibiting paid 
prioritization is required. 


2010 Open Internet Order, 1 l 76; Remarks of Jack M. Balkin at FCC Workshop on Speech, Democratic 
Engagement, and the Open Internet, December 15, 2009, Preserving the Open Internet, GN 
Docket No. 09-191, Broadband Industiy Practices, WC Docket No. 07-52 (Dec. 22, 2009), 
cwailable at http://ap ps.f cc..gov/ecfs/dociuneiii/vicw?id=7Q2Q .‘^:'^.S.'^ Bs; Barbara van Schevidck, The FCC 
Changed Course on Network Neutrality. Here Is Why You Should Care, Stan. Law Sch. Ctr. for 
Internet & Soc’y Blog (Apr. 25, 2014), http://cyberlaw.stanford.edu,/bloa/20i4/Q4/fce-chaaa ed-c ourtie- 
network-neutralitv-here-whv-voii-shonld-care . 

2010 Open Internet Order HH 24, 25-26, 76. 

van Schewick, Internet Archttrcturr AND Innov.ation, supra note 3, at 204-213, 207-210, 211-213, 
290-293, 297-348, 355-356; Barbara van Schewick, Opening Statement at the F'CC Workshop on 
Approaches to Presemng an Open Internet, at 1-6 (Apr. 28, 2010), available at 
h t t ps:,''/w^%^L ]a w.stanford . edu/si t es/d efanlt/fi]es/ pu bIication,/259i36/doc/s]5p u b ]ic/srh e wick - 
slaleme11l-20iQ Q4 28.pdf; Barbara van Schewick, The Case for Rebooting the Network-Neutrality 
Debate, Atlantic (May 6, 2014), http : //v.^^^th e atlantic.com/iechno]o?^v/archi v e/20i4/o.5./the-ca 5 e-fo r- 
rebooting-the-net w urk-neutrali ty -debate/36i80Q. 

13 2010 Open internet Order illj 26, 76; van Schewick, Internet Architecture AND Innovation, supra 
note 3, at 278-280. 
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III. The Complementary Roles of the FTC and FCC 

In the communications industries, the FTC and the FCC have complementary roles 
in preventing competitive harms and protecting consumers from deceptive and unfair 
conduct. One reason is jurisdictional: the FCC’s authority under the Communications 
Act does not extend to every nook and cranny of the communications sector, and the 
FTC’s enforcement authority does not reach services provided on a common carrier 
basis. Another is in focus: the FCC commonly proceeds by rulemaking (although it also 
engages in case-by-case adjudication); the FTC never relies on rulemaking in 
competition matters (although it has dormant competition rulemaking authority) and, 
in recent years, rarely does so in consumer protection matters. Finally, the FCC is 
tasked with protecting the public interest, which allows it to pursue a wide range of 
economic and non-economic goals such as promoting competition, innovation and free 
expression. By contrast, the FTC’s role is limited to protecting competition and to 
protecting consumers against unfair and deceptive practices. Due to these differences, 
the FTC is unlikely to use rulemaking to prevent the three competitive problems from 
paid prioritization, when rulemaking is the only practical way to do so, and the FTC is 
unable to use rulemaking to address the additional problems paid prioritization causes 
for innovation and free speech. 

The D.C. Circuit’s recent Verizon decision makes clear that the FCC must reclassify 
broadband as a Title II telecommunications service in order to prohibit paid 
prioritization. Doing so would not lead to over-regulation: we would expect and 
encourage the FCC to regulate with a light touch under Title II through application of its 
forbearance authority. Since common carrier sendees are exempt from FTC 
jurisdiction, reclassification likely would remove broadband Internet access from FTC 
oversight. While Title II of the Communications Act allows the FCC to effectively protect 
consumers, consumers would benefit from allowing the FTC and FCC to work together, 
share their consumer protection expertise, and augment each other’s resources, so we 
encourage Congress to repeal the provision that exempts common carrier sendees from 
FTC oversight. However, given that the FCC will be able to effectively protect 
consumers under Title II even in the absence of FTC jurisdiction, any efforts to repeal 
the common carrier exemption should not hold up the FCC’s adoption of Open Internet 
Rules under Title II of the Communications Act. 

Prohibiting paid prioritization by rule, as FCC reclassification and forbearance make 
possible, has a number of advantages over relying on after-the-fact adjudication by the 
FTC (or the Justice Department, or private plaintiffs) under the antitrust laws. As 
previously detailed, antitrust enforcement cannot prevent excessive access charges by 
terminating monopolists and their anticompetitive incentive to degrade non-priority 
traffic or keep monthly bandwddth caps low. It could not fully prevent competitive 
harms arising from targeted exclusionary conduct. Nor could it address the harms to 
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innovation and free speech resulting from any fees for preferential treatment. In 
addition, a bright line rule against paid prioritization would provide clear guidance to 
broadband providers, entrepreneurs and their investors, reducing uncertainty that could 
reduce their incentives to invest, avoid the administrative costs and delay associated 
with case-by-case adjudication under the antitrust laws, and allow start-ups and other 
actors with few resources to take advantage of the rule’s protections.'^* Startups and 
innovators have consistently called for bright line rules, arguing that they do not have 
the resources to pursue long and costly case-by-case proceedings at the FCC against 
some of the largest companies in the world. The costs, uncertainty, and duration of such 
proceedings would make them a useless remedy .'s 

We strongly support antitrust enforcement, but we recognize that in order to prevent 
broadband providers from harming competition, innovation and free speech, any 
sensible comparison of the costs and benefits of relying on FCC rulemaking versus FTC 
adjudication for doing so would favor prohibiting payments for preferential access by 
FCC rule. 

IV. Conclusion 

After years of high-profile debate about net neutrality, a University of Delaware 
study found that 8i% of the public opposes “allowing Internet ser\dce providers to 
charge some websites or streaming video services extra for faster speeds.”’*’ The 
American people are right. Such payments would raise the costs of entry to new edge 
providers, make it more difficult for many speakers to be heard, allow broadband 
providers to impose excessive fees on edge providers that become successful, give 
broadband providers incentives to degrade the quality of non-priority service and 
impose low bandwidth caps, and facilitate the anticompetitive exclusion of disfavored 
edge providers. Broadband providers must be prevented from charging edge providers 
for preferential access in order to protect the virtuous cycle of Internet innovation and 
free speech. 


’“i See van Schewkk, Network Neutrality and Quality of Seiwice, supra note .5, at 69-8.3. 

'5 Many commenters explained that the “commercial reasonableness" standard proposed by the FCC in its 
May 201,9 Notice of Proposed Rulemaking would require litigiition far too expensive and slow for startups; 
the proposed commercial reasonableness standard included relief for "harm to competition” that 
appeared to reflect an antitrust standard or be even more lax. See, e.g., comments by Y Combinator at ,3, 
http: / / apps.fcc.gov/ecfs / document Aiew?id= 7921 38.3177 (“No startnp has the fnnds and lawyers and 
economists to take on bilhon-dollar ISPs in an FCC action based on the vague legal standards in the 
proposal. Indeed, the startup ecosystem needs a bright-line, per se rule against discrimination.”); Reddit 
at 8, ht tp:/,/app5 .fcc.gov/ecfs/document/vie w?id-7 .9 2l67 C)l27. (“We have no lawyers on staff, and we 
devote om' resources solely to meeting the needs of our 100 million visitors. We do not have the resources 
to engage ISPs in a legal fight, with only a vague standard as our weapon, without any firm ground on 
which to stand. We need clear, bright-line rules."). 

Press Release, University of Delaware Center for Political Communication, National Suivey Shows 
Public Overwhelmingly Opposes Internet “Fast Lanes” (November 10, 2014). 
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The FCC and FTC have complementary roles in protecting the Open Internet. The 
FCC should prohibit payments for preferential access by reclassifying broadband and 
forbearing from unnecessary regulation under Title II of the Communications Act. The 
FTC’s consumer protection authority should be preserved by repealing the common 
carrier exemption from the FTC’s jurisdiction, but any efforts to do so should not hold 
up the adoption of Open Internet rules. 
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Excerpt from February 15, 2011 hearing. 

148 

Open Internet, I am quite confident that our existing antitrust 
laws and enforcement mechanisms would take care of the problem. 

Mr. Quaylk. Thank you very much. I yield back. 

Mr. G<n)i)[.ATTK. I thank you. I am now pleased to recognize the 
gentlewoman from Texas, Ms. Jackson Lee. 

Ms. Jackson Lee. Mr. Chairman, my interest in this Committee 
is about creating jobs and competitiveness. 1 am going to kick the 
football in your direction. Ms. Sohn. Do you think that the Justice 
Departments — and in this instance I think you said the FTC — the 
FTC are sufficient and have taken note enough to determine 
whether or not they need to file action and whether or not there 
is an anticompetitive impact on some of the entities that you are 
suggesting are negatively impacted, and is there a reason why they 
haven’t acted? 

Ms. Sohn. I believe that the Supreme Court has effectively gut- 
ted antitrust enforcement when it comes to regulated companies 
like the telephone and cable companies that provide broadband 
Internet access service. The Trinko case and the Credit Suisse 
case — and it is not just me saying this — Howard Shelanski, I men- 
tioned him before, he testified in front of the Subcommittee on 
Courts in June, and he basically said that the Trinko and Credit 
Suisse cases have made it virtually impossible to apply antitrust. 

Ms. jAt-KSoN Lee. What would you offer as a remedy? 

Ms. Sohn. I think Congress has to reverse those decisions and 
revivify antitrust law. I think it will be helpful in a lot of different 
ways. 

Ms. Jahkson Lee. And that would be overall, because I think the 
antitrust laws are weak, period. 

Ms. Sohn. Absolutely. 

Ms. Jackson Lee. We just recently saw a merger dealing with 
Continental and United, and it is almost as if the Justice Depart- 
ment said we have no teeth, we have no ability to respond. So you 
are suggesting a legislative fix? 

Ms. Sohn. Absolutely. That is the only way you are going to be 
able to overturn a Supreme Court, precedent like that. 

Ms. Jackson Lee. Mr. Downes, if you have large telecommuni- 
cations companies who also operate as Internet service providers, 
and the.v might be perceived as unfairly thwarting competition by 
slowing down the Internet speed of access for customers who access 
the Web sites, do you see a solution for them? What solution would 
you offer? 

Mr. Downes. So you are talking about telecommunication compa- 
nies who also are service providers? 

Ms. Jackson Lee. And someone is trying to access, and because 
you have another provider, you might be stow in having access. Do 
you see a remedy for that? 

Mr. Dow'ne.s. Obviously, one remedy is to switch. You don't have 
to buy the whole bundle of services from the same provider. If you 
have more than one choice, you can have cable from Comcast and 
telephone from AT&T and Internet from Verizon if it is mobile. So 
you have your choice of providers in many areas. 

In the areas you don't, I think one of the things to recognize is 
that^ — and we see it quite dramatically in what happened in Egypt 
over the last month. The very tools that have maoe the Internet 
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so powerful in the last, few years in particular allow consumers 
really to exercise their dissatisfaction and unhappiness with gov- 
ernments or with companies much more easily and effectively and 
quickly than ever before. 

Ms. Jackson Lkk. What I am trying to say, they try to access 
these giants from their Web site, from a competitor Internet, serv- 
ice. That is the question. And they feel that they are not getting 
the access as quickly as possible. It can't be that they can go to 
Verizon. They are talking about those particular entities. 

Mr. Downes. I’m not clear what you are asking. You’re a 
Comcast customer and you want to go to Verizon? 

Ms. Jackson Lee. No. You are a small consumer and you are 
trying to go to AT&T or Verizon, and you are not able to access 
as quickly as you would like; it is a slow process. Do you think 
there would be any slowing down of the utilization of those serv- 
ices? 

Mr. Di>WNES. Well, it depends on what is causing the slowdown. 
A lot of times you e.xperience slowdowns because of technical 

Ms. Jacksun Lee. You don’t think it would be purposeful and 
you don’t think that small companies should have some protection? 

Mr. Downes. It could be purposeful. 

Ms. Jackson Lee. What would you perceive to be a remedy for 
that? 

Mr. Downes. The antitrust enforcement mechanisms that al- 
ready exist for anticompetitive behaviors that have demonstrable 
consumer harms. 

Ms. Jackson Lee. You feel comfortable that they are sufficient? 

Mr. Downes. Yes. As I say, since we haven’t tested them, we 
don’t know. And we haven’t tested them because we haven’t needed 
to. 

Ms. Jackson Lee. Let me go to Mr. Glass. Let me ask you the 
same question. Do you believe that the current laws which protect 
against monopolies or duopolies in Internet service providers and 
broadband providers are sufficient? Do you believe antitrust laws 
can protect small companies? 

Mr. Gia.ss. Ms. Jackson Lee, I think the law needs fixing. I am 
especially concerned about what will happen if the FCC rules 
stand, because as Ms. Sohn sort of alluded, when we become a reg- 
ulated entity, then suddenly Trinko kicks in and we lose remedies 
under the laws. 

Ms. Jackson Lee. What do you want to see strengthened under 
the antitrust laws? 

Mr. Givtss. I would like to have the ability to take action under 
antitrust to deal with the problem I am having right now — anti- 
competitive pricing of the inputs to my business by the telephone 
company. 

Let me explain. I rent leased lines from the telephone company 
to connect me to the Internet. They charge me more per megabit 
per second for wholesale connections to the Internet than they do 
to retail consumers who are buying DSL from them. As a result, 
they are trying to make it impossible for me to be competitive and 
also be profitable. I would like to be able to take action about that. 

Ms. Jackson Lee. Do they argue that you are in an area that 
is difficult to serve? Do you make that kincf of argument? 
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Mr. Gl^ss. Actually, there is no rational justification. The phys- 
ical plant, the wires, have been fully depreciated for decades. There 
is no reason why they could sell me that access at a very low cost, 
except they want to prevent me from being a better competitor. 

Ms. Jackson Lke. Mr. Chairman, to conclude, we have had the 
privilege of serving on this Committee in past Congresses and. 
frankly, have had these hearings. I would make the argument that 
we want to see competitiveness. We like large companies and small 
companies. But I wonder whether or not we in the Judiciary Com- 
mittee are going to be the only ones who will raise this concern and 
whether our collaborators on Energy and Commerce will not, and 
whether or not we will be able to move forward in trying to answer 
some of the concerns and still balancing the commitment to com- 
petitiveness and providing jobs that our large companies do pro- 
vide. 

I yield back. 

Mr. GooDIjMTE. I thank the gentlewoman for her comments, and 
look forward to working with her on that very objective. 

It is now my pleasure to yield to the Ranking Member of the 
Subcommittee, the gentleman from North Carolina. Mr. Watt. 

Mr. Watt. Thank you. Mr. Chairman. 

I apologize to the Chairman and the witnesses for not being here 
earlier, and I thank Mr. Conyers and Ms. Chu for substituting for 
me. I had to go over to the \^ite House to the Presidential Medal 
of Freedom presentation. One of my constituents, or somebody who 
lives just outside my congressional district was being honored, so 
I needed to be there, along with John Lewis and Stan Musial and 
Yo-Yo Ma and Warren BufTett and some other people. I didn’t need 
to be there for those reasons, but I needed to be there for my con- 
stituent. 

I thought I would not ask questions, but just sitting here listen- 
ing to the questions that got asked, I got provoked to ask a couple 
of questions. Somebody was talking about somebody providing 
broadband over power lines. Who in the world is doing that, and 
who would have the incentive to do that in today’s market? Is any- 
body actually doing that? 

Mr. Downes. Yes. It’s a technology that has been in development 
for quite some time. 

Mr. Watf. Is anybody doing it? 

Mr. Downes. There are a number of companies that are doing 
trials with it. It is very attractive for rural customers because the 
infrastructure is already in place. They already have electricity, 
where they may not have high-speed Internet connections, or they 
can’t get mobile for obvious reasons. So it is, in fact, a very appeal- 
ing technology, but so far it has not been commercially successfiil. 

Mr. Watt. And would the FCC’s order have some impact on that 
one way or another? I mean, would it disincentivize it or would it 
have any impact on it at all. 

Mr. Downes. Well, the BPL providers would be subject to the 
same rules as any other Internet provider, assuming they're offer- 
ing broadband speeds, which is what they are doing. My point was 
just that up imtil now, the FCC has not been particularly helpful 
in encouraging this new technology, and in fact has been criticized 
by the courts for rulings that have slowed down the deployment of 
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Mr. Goodlatte. We have Members who wish to ask questions, 
and we have a vote on the floor, so with the forbearance of our wit- 
nesses, we would ask, if you are able to remain, please do so. And 
we will return and resume the hearing as soon as these votes are 
completed. 

Committee will stand in recess. 

[Recess.] 

Mr. Marino [presiding]. The Chair now recognizes the gentle- 
woman from Washington, Congresswoman DelBene. 

Ms. DelBene. Thank you, Mr. Chair. 

Mr. Marino. From the State of Washington. 

Ms. DelBene. From the great State of Washington. 

Mr. Marino. The great State of Washington. 

Ms. DelBene. Thanks, everyone, for being here with us today. 
This is an incredibly important issue to make sure we do every- 
thing possible to maintain an Open Internet. 

As someone who has worked in technology, my background is a 
businesswoman and entrepreneur. I have definitely seen firsthand 
how we have had an evolution in how we connect and do business, 
and how that has completely transformed the way the world works, 
and how critical the Internet is now to everyday life. 

In my district in Washington State, we have everything from 
farming communities to high-technology hubs, and they all will 
benefit from responsible and forward-looking net neutrality policies 
that will promote equal treatment of content and affordable access 
for consumers and for businesses. While there may be vast dis- 
agreements on the best way to achieve this goal, I just want to 
thank everyone for working toward this goal, because it is an im- 
portant goal. 

We now see legislation and changes that are taking place in the 
way the Internet works that really weren’t anticipated when we 
put communications law in place. And I believe strongly, as a tech- 
nology person, we need to do a better job of keeping laws up to date 
with the way the world works. Clearly, we haven’t quite done that. 
We have a regulatory framework that is quite old. 

And, Chairman Wheeler, I wondered if you agree with that state- 
ment, and if you look at the framework that you are working with 
right now, would you like to see changes there, so that we could 
do the best job possible of putting together a great environment to 
support innovation in this area? 

Mr. Wheeler. Well, thank you. Congresswoman, and I agree. 
This is like that line in Through the Looking Glass that it takes 
all the running you can do to stay in the same place when you are 
talking about all the changes in the Internet. 

It is interesting that the Communications Act itself, the Congress 
was incredibly farsighted in 1996, in particular, when they put in 
flexibility for decision-making to be made by the commission along 
the way. I think it is always worthwhile for Congress to involve 
itself in making sure that the statutes are up to date, but the flexi- 
bility that Congress has put in the statute has also enabled us to 
try. 

But what we have tried to do is not to be prescriptive and say, 
“We are smart. We know what is going to happen in the market- 
place. We know what technology is.” But rather to say, let’s have 
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a general yardstick that can be used to measure things that we 
have never thought about as they come along, and the authority to 
do something if, in fact, they fall short of that yardstick. 

Ms. DelBene. Now, I know there is a Republican draft piece of 
legislation that has been put together to actually put forward legis- 
lation on this issue, and the draft that I have looked at has some 
particular carve-outs in it, one for specialized services, which seems 
to be loosely defined, as I read it, and also a carve-out that seems 
to allow paid prioritization of certain Internet services where con- 
sumers specifically approve it. 

I wondered if you had feedback, if you have had a chance to see 
some of this, and if you had feedback on those carve-outs, and how 
you think those might impact competition in the market. 

Mr. Wheeler. Yes. Thank you. Congresswoman. 

We have had conversations with the sponsors of the bill, express- 
ing some concerns about those carve-outs and about the limitation 
on the ability of the agency to deal with what I just talked about, 
which is how do you have that yardstick going forward. 

Ms. DelBene. Commissioner McSweeny, by reclassifying 
broadband under Title II, the FCC gains the ability to govern pri- 
vacy issues, and it might appear that the FTC in some cases loses 
some of this authority as well. I wondered if you would comment 
on whether you agree that that is true, or if that is an accurate 
assessment, and whether you see room for the FCC and FTC to col- 
laborate to protect consumer privacy under Title II? 

Ms. McSweeny. I absolutely see room for the FTC and FCC to 
collaborate on privacy. I think that would be very important. We 
already do work together and have had some recent examples of 
consumer protection cases where we have worked together very ef- 
fectively. 

As you point out, reclassification may have an impact on FTC ju- 
risdiction. This is why the legislative recommendation that I am 
prepared to make today is repealing the common carrier exemption 
in the Federal Trade Commission Act. 

I think that, as Chairman Wheeler has pointed out, it is wonder- 
ful when Congress takes the time to think about how to update the 
consumer protection laws. And from my perspective as an FTC 
commissioner, that would make a lot of sense. 

But again, we can work with the FCC. We do work with the 
FCC. And I think consumer privacy is a priority for both the FTC 
and the FCC. 

Ms. DelBene. Privacy is an area that we have definitely seen 
legislation that is out of date, whether it is the Electronic Commu- 
nications Privacy Act or other areas where legislation that was put 
in place decades ago hasn’t been updated. 

Do you think we can do it this way versus another legislative so- 
lution with respect to privacy? 

Ms. McSweeny. Well, there are several recommendations that 
have been put forward. The Administration has put forward pri- 
vacy legislation as well. All of these are really valuable contribu- 
tions. 

I would add that data security is a big priority of mine personally 
as well. And I would continue to support the passage of comprehen- 
sive data security legislation that would not only provide con- 
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sumers with breach notification, but would lay out stronger secu- 
rity standards. 

Ms. DelBene. Thank you. 

Thank you, Mr. Chair. I yield back. 

Mr. Marino. Thank you. 

The Chair now recognizes the gentleman from Florida, Congress- 
man DeSantis. 

Mr. DeSantis. Thank you, Mr. Chairman. 

Commissioner Pai, do you view this decision as being motivated 
by political pressure, the decision to regulate the Internet under 
Title II? 

Mr. Pai. Congressman, I think there is no question that the pub- 
lic pressure put upon the agency by the November 10 announce- 
ment by the President was the defining factor in this proceeding. 
But for that announcement, we would not have made the decision 
we made. 

Mr. DeSantis. And in fact, once the decision was made public, 
you actually had the national Democratic Party praising the adop- 
tion of President Obama’s Internet rules, correct? 

Mr. Pai. That is correct. 

Mr. DeSantis. Now, in terms of the Internet being as it has been 
one of the keys being permissionless innovation, is Title II going 
to further that value or undermine that value? 

Mr. Pai. I think it will undermine the value. Congressman. The 
best example of that is the Internet conduct standard. It throws 
seven vaguely worded factors up in the air, and says it is non- 
exhaustive. And when asked to clarify how exactly will this be ap- 
plied, the FCC admitted on February 26 , we don’t really know. The 
FCC will sit there as the referee and throw the flag. That is the 
very definition of innovation only by permission. 

Mr. DeSantis. Absolutely, and when you don’t have ex ante 
rules, I think it really stunts the ability of people to dedicate cap- 
ital. 

What about the taxes issue? It seems to me that this opens the 
door for taxes. Universal Service Fund taxes on people’s broadband. 
And so when my constituents ask what is going on with the Inter- 
net, can I tell them with a straight face that they will not pay more 
as a result of this? 

Mr. Pai. I don’t think you can. I think the writing is on the wall. 
And I said on February 26, read my lips, more new taxes are com- 
ing. And it is going to be applied to broadband for the first time. 

Mr. DeSantis. And that obviously will be passed on to con- 
sumers, and it is going to make what they buy more expensive. 
There is just no way around that, right? 

Mr. Pai. Exactly, and I think the other effect, which hasn’t got- 
ten a lot of attention, is it is particularly the low-income and un- 
derserved populations who rely on broadband for all kinds of things 
who are going to be disproportionally affected. 

Mr. DeSantis. In terms of the process, do you think that this 
complies with the Administrative Procedure Act? I remember when 
the notice was put out. Title II, I mean it was mentioned, admit- 
tedly, and I think Chairman Wheeler had pointed that out in a pre- 
vious hearing, but it was not a notice about Title II being the cen- 
tral issue. 
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So you got a bunch of comments, true. But do you think that is 
the way the process should work? 

Mr. Pai. I don’t. I detail in my dissent all the reasons why I 
think the agency’s decision did not comport with the Administra- 
tive Procedure Act. Just to give you one of many examples, the ap- 
plication of Title II to mobile broadband, nowhere in the document, 
in the Notice of Proposed Rulemaking, will you find the phrase 
“public switched network” and how Title II reclassification could 
work with respect to mobile. For good reason: the Verizon court 
itself said explicitly you cannot define mobile providers as common 
carriers under Section 332. 

And so I think for a variety of reasons, the agency just didn’t 
give the public sufficient notice of what it was going to do. 

Mr. DeSantis. Now, much has been made that there has been 
nearly 4 million comments during this period, but weren’t there a 
lot of comments opposing using Title II? 

Mr. Pai. There were, and my understanding is that the reply 
comment phase, the majority of those who weighed in, once the 
FCC’s intentions became clearer, did oppose the application of Title 
II. 

Moreover, I would point out, Peter Hart, who runs Hart Research 
Associates, a very respected Democratic polling firm, found by a 21 
percent margin, the American people disagreed with what the FCC 
was proposing to do. 

Mr. DeSantis. So at this point, what is the way forward? I mean 
legally, I know you wrote a very well-written dissent. Clearly, this 
is already sparking litigation. I know that previous rules have had 
trouble in the courts. 

Do you think that this is a legally flawed rule that will run into 
trouble with the courts? 

Mr. Pai. I do, unfortunately. If past is prologue, we have years 
of litigation in front of us. The 2008 decision that the Chairman 
mentioned was rejected in 2010. The 2010 rules were rejected only 
in 2014. And given the likelihood of Supreme Court review here, 
we might be at the end of the decade before we resolve the pro- 
priety of these regulations. 

Mr. DeSantis. So if somebody comes to you and says, “Look, I 
don’t want Comcast throttling my Internet service or doing this or 
doing that,” what is your response as to how the Internet should 
work and the appropriate policy response, if any? 

Mr. Pai. My response is encapsulated in Congressman Deutch’s 
statement. All of us want a free and open Internet. There has been 
a bipartisan consensus for 2 decades that the Internet would be 
free and open with light-touch regulation. And I would argue the 
fact we are where we are, with the Internet economy the envy of 
the world, is precisely because the government has been restrained, 
has let the free market flourish and, where appropriate, has al- 
lowed antitrust to govern. But I fear that we are going on a dif- 
ferent path now, a partisan one, which shouldn’t be the case. 

Mr. DeSantis. And I agree. I will yield back in a second. The 
Clinton-Gore administration, they established this light-touch ap- 
proach, a Democratic administration. It was continued through, 
and I think this is a major departure, and I appreciate what you 
have done to highlight the problems. 
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And I yield back. 

Mr. Marino. Commissioner Pai, would you please clarify some- 
thing for me? You were asked the first question if you thought this 
was a political pressure, and you responded yes, public pressure. 
Did you mean public pressure or political pressure? 

Mr. Pai. Congressman, what I meant was that, based solely on 
the statements the President made publicly, and on the statement 
on his Website, which is public, that alone imposed a lot of pres- 
sure on this formerly independent agency because we were clearly 
heading down a different path until the President’s public an- 
nouncements. And those pronouncements obviously had a very sig- 
nificant political effect on the decision-making. 

Mr. Marino. Just wanted a clarification for the record on that. 
Thank you. 

Mr. Pai. Thank you. 

Mr. Marino. The Chair now recognizes the gentleman and my 
friend from New York, Congressman Jeffries. 

Mr. Jeffries. I thank the distinguished gentleman from Penn- 
sylvania. 

If we can just pick up on that discussion. Commissioner Pai, you 
indicated that you thought it was public pressure brought to bear 
by President Obama in connection with what resulted in terms of 
the FCC order, is that correct? 

Mr. Pai. That is correct. 

Mr. Jeffries. So did the President engage in wrongdoing by ar- 
ticulating his position? 

Mr. Pai. Oh, I certainly don’t embrace the view that there was 
any kind of affirmative wrongdoing. I think, from my perspective 
though, as someone who cherishes the agency’s independence, 
ideally, we should make our decisions based solely on the law and 
the facts and record, not on extraneous political considerations. 
And that is where my concerns kick in. 

Mr. Jeffries. All right. Do you have any direct evidence, or even 
indirect evidence, that the decision that was made by the FCC is 
based on extraneous political consideration? What evidence do you 
have of that point? 

Mr. Pai. The best evidence is the fact that the agency was con- 
sidering two very different proposals until the November 10 an- 
nouncement. Shortly after the November 10 announcement, the 
FCC publicly ruminated whether or not it needed to seek more 
comment because the President’s plan had not been given sufficient 
attention by the agency. 

Mr. Jeffries. Right. Now, there were over 4 million comments 
received, a majority of which expressed support for the Title II po- 
sition, correct? 

Mr. Pai. My understanding is the majority did, yes. 

Mr. Jeffries. And that was the American people expressing 
their opinion in terms of petitioning the government, correct? 

Mr. Pai. That is correct. 

Mr. Jeffries. So it is your view that that had nothing to do with 
the ultimate decision that the FCC reached, that it was all about 
what President Obama said, who, by the way, is the leader of the 
free world, elected by the people of the United States of America. 
But putting that small fact aside for a moment, you don’t think 
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that the FCC’s decision had anything to do with public sentiment, 
which I gather in a representative democracy is pretty important? 

Mr. Pai. I think, Congressman, the agency as an independent 
agency should render its decisions based on the law set by Con- 
gress and the facts in the record. Where the agency was on Novem- 
ber 9 was very different even given the fact that we already had 
almost 4 million comments on the record. 

The decisive event was what happened on November 10. And 
that is not something that is a fact. It is more an opinion expressed 
by a political actor. 

Mr. Jeffries. Okay. Thank you. 

Chairman Wheeler, I want to explore this concept of light-touch 
regulation. I think the previous questioner indicated that we have 
gone beyond that, but I wanted to actually explore that and drill 
down on that. 

There are 47 sections, I believe, that are part of Title II, correct? 

Mr. Wheeler. Yes, sir. 

Mr. Jeffries. And I think you have expressly engaged in for- 
bearance with respect to 27 of those sections. Is that correct? 

Mr. Wheeler. It may actually be 48, and we have forborne from 
27, yes. 

Mr. Jeffries. Okay, thank you for that clarification. 

In terms of what you have forborne, regulating the Internet pro- 
viders as a utility or rate regulation, is that part of the forbearance 
that has taken place? 

Mr. Wheeler. That is what we have not done, sir. 

Mr. Jeffries. Exactly, that is what you have not done. 

Can you talk about what else you have not done? 

Mr. Wheeler. Yes, sir. You take a look at the classic components 
of utility regulation, and it starts with rate regulation. Then it is 
a process of tariffing. And then it is the process of “here is how you 
are going to run your network in terms of unbundling and pro- 
viding services.” Then it begins to go even further into, “Here is 
how you are going to operate your company. Here is how your 
board of directors will be structured. Here are the reports you will 
make to us. Here is the series of accounts. Here is how you will 
do your accounting and report to us.” None of that is involved. 

Mr. Jeffries. Okay. There has been some legitimate concern 
raised about how a consumer confronting discrimination would 
navigate their way through the FCC process as compared to an 
FTC process, if that were to avail itself So could you walk me 
through sort of how your Open Internet order would allow for the 
adjudication of a consumer who is alleging discrimination in the 
form of either blocking or throttling? 

Mr. Wheeler. Well, we are always responsive to petitions or in- 
formation that we receive from consumers, and we have historically 
responded to both formal and informal complaints. 

Mr. Jeffries. Okay. 

Commissioner Wright, I think it is your position that the FTC’s 
adjudication process may better serve a consumer. Could you elabo- 
rate as to why you think that may be the case, if that is your posi- 
tion? 

Mr. Wright. That is my position, and I appreciate the question. 
Thank you. 
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My position in brief is that a large amount of conduct that is 
banned or deterred under the FCC approach would be scrutinized 
under a case-by-case approach under the antitrust laws. The anti- 
trust laws circa 1960 adopted an approach very similar to what is 
in the FCC order with respect to relationships between Internet ac- 
cess providers and content providers. 

Over the last 50 years, that approach has largely been rejected 
out of an increase in economic learning. So it is my view that con- 
sumers benefit from the case-by-case approach because it allows 
them to accrue the benefits of conduct that helps consumers and 
increases innovation, but allows the antitrust laws to operate, to 
deter, to penalize conduct when it does harm consumers. I think 
that that is the right approach and the best balance for consumers. 

Mr. Jeffries. Thank you, my time has expired, but could I just 
ask the Chairman for leave 

Mr. Marino. Without objection. 

Mr. Jeffries [continuing]. The Chairman for leave to ask Com- 
missioner McSweeny if she could just respond. Thank you. 

Ms. McSweeny. Sure, thank you. Congressman. 

My position is that the optimal outcome for consumers is both 
the FCC having in place an Open Internet order, and the FTC 
being able to use its consumer protection expertise to protect con- 
sumers from deceptive advertising, unfair practices, and anti- 
competitive conduct. 

To do that, we would need the common carrier exemption in the 
FTC Act to be removed. 

Mr. Jeffries. Thank you, and I thank the Chair for the addi- 
tional time. 

Mr. Marino. Thank you. 

The Chair now recognizes the gentleman from Michigan, Con- 
gressman Bishop. 

Mr. Bishop. Thank you all very much for your testimony today. 

I would like to go back to what Representative DeSantis started 
with regard to. Commissioner Pai, your dissent. 

He broached the subject about lawsuits, and in your dissent you 
state that the trial lawyers will be able to open the Internet. Can 
you tell me about that? Are you suggesting that this is going to 
lead to rampant lawsuit abuse? And if, indeed, that does happen, 
what is the impact on the consumer, in the aggregate? 

Mr. Pai. Thank you for the question. Congressman. 

The FCC in its order explicitly opens the door to complaints both 
to the FCC and in any Federal court in the country under Section 
208 of the Communications Act, from which the agency explicitly 
does not forbear. 

As a result of also not forbearing from ex post regulation, but 
only ex ante regulation, the agency obviously invites litigation over 
the reasonableness of rates. And my concern is that litigation, as 
you know, generally does not produce anything good for the con- 
sumer at the end of the day, because, number one, those costs of 
litigation are passed on to the consumer, and number two, the com- 
panies, instead of having to spend their time innovating and deliv- 
ering innovative services, have to spend time litigating. 
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So I think that is part of my concern, that the agency didn’t ex- 
plicitly shut the door on some of the litigation, both at the commis- 
sion and in court. 

Mr. Bishop. Thank you very much. 

Commissioner Pai, many of the FCC’s conclusions regarding the 
competitive nature of the Internet marketplace are predicated on 
the notion that 25 megabits download speed is the appropriate 
threshold. That seems arbitrary to me. How did we get to that 
number and what does it mean? 

Mr. Pai. Congressman, I share your concern. In December, the 
FCC voted to spend billions of dollars over the next decade deploy- 
ing what it then called broadband, which was defined as 10 mega- 
bits per second for rural areas. In January, we suddenly decided 
that 25 megabits per second was the standard, which excludes 
most mobile broadband offerings, including 4G LTE. Suddenly, in 
February, we decided that everything, any kind of connection to the 
Internet was broadband. 

So my concern is that instead of looking at it objectively and try- 
ing to figure out what do consumers use the Internet for, and try- 
ing to tailor our benchmarks to that standard, obviously with a lit- 
tle bit of an uptick based on the increased usage of the Internet 
over time, instead, we have picked a standard that allows us to 
achieve the regulatory goal of the moment. And that is not some- 
thing that I think is objective or reasonable. 

Mr. Bishop. So that is a completely random, arbitrary number, 
25 megabits. 

Mr. Pai. Yes, if you look at the FCC’s January decision, it was 
grasping for things like marketing materials, anything other than 
the actual uses of the Internet by the common online consumer. 

Mr. Bishop. Thank you. Commissioner. 

Commissioner Wright, after the Trinko and Credit Suisse deci- 
sions, can an antitrust claim survive against an entity regulated by 
Title II? 

Mr. Wright. It is possible under very narrow circumstances post- 
Title II for a claim by a Title II regulated entity to survive. The 
vision of the relationship between regulation and antitrust con- 
templated by Trinko and Credit Suisse I think raises an important 
question. A lot of the questions today have touched upon the issue 
of whether regulation and antitrust are complements or sub- 
stitutes, or whether they can work in tandem. Certainly, it is true 
that sometimes they can. 

Here, however, I think that it is important to note that there is 
a real inherent conflict between the approach adopted in the FCC 
order and modern antitrust laws. Were it 1960, and 1960’s anti- 
trust approach to vertical restraints governing, the orders would be 
complements. They would work together quite well. However, what 
the order does is take conduct that the antitrust laws generally 
presume as procompetitive and declare them to be illegal and anti- 
competitive in all circumstances. 

In a regime like that, where it is totally and plausibly the case 
that in other situations antitrust and regulation can coexist, here 
my fear is that there is an inherent and inevitable conflict that is 
going to result in marginalization of antitrust enforcement in favor 
of a view that looks much more like an antitrust era from the 
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1960’s that virtually all antitrust scholars of any stripe have long 
since rejected. 

Mr. Bishop. Thank you, Commissioner. 

I yield back. 

Mr. Marino. Thank you. 

The Chair now recognizes the gentleman from Rhode Island, the 
former Mayor of the beautiful town of Providence, my friend. Con- 
gressman Cicilline. 

Mr. Cicilline. I thank the Chairman. 

Thank you to the witnesses for this very important hearing, and 
thank you for being with us this afternoon. 

Chairman Wheeler, I want to start with you. There was just ref- 
erence made to this 25 megabits per second. I don’t want to spend 
a lot of time on it, but would you just quickly explain why that isn’t 
arbitrary, and that there is actually a basis for a use of that by the 
FCC? 

Mr. Wheeler. Thank you. Congressman. 

About 80 percent of America has access to that today, and that 
is kind of a definition of a performance standard. 

Mr. Cicilline. Great. 

Commissioner Pai, you mentioned in your testimony several 
times that the Internet here in the U.S. is the envy of the world. 
I am wondering, in light of the fact that, for example, Akamai, 
which does an annual survey of the state of the Internet, ranks the 
top 10 countries on a whole range of things including connectivity, 
speed, availability. It rates Hong Kong, Singapore, South Korea, 
Japan, Israel, Romania, Uruguay, Latvia, Taiwan, and Luxemburg. 
The U.S. isn’t even in the top 10. The World Economic Forum 
ranked the United States 35 out of 148 countries in Internet band- 
width. Other studies ranked the United States anywhere from 14th 
to 31st, globally, in average connection speed. Other countries with 
much more regulated markets have more options for Internet ac- 
cess at faster speeds and at a lower cost. 

So I am wondering whether or not, in light of the fact that 75 
or 80 percent of American homes only have one option, whether 
you consider, not only it the envy of the world, but equally impor- 
tantly, that that is a competitive marketplace, when 75 or 80 per- 
cent of the consumers have access to one provider? 

Mr. Pal Thank you for the question. Congressman. 

There are two components 

Mr. Cicilline. I am sorry, may I also ask unanimous consent 
that those two reports, and an article entitled, “Why the U.S. Has 
Fallen Behind in Internet Speed and Affordability,” in the New 
York Times on October 3, 2014, be made part of the record.*** 

Mr. Marino. Without objection. 

Mr. Pal Thank you for the question. Congressman. There are 
two components to the answer. 

First, with respect to the overall Internet ecosystem, there is no 
dispute that America’s online platform is the greatest in the world 
for innovation and investment. That is the reason why we see such 
great companies, such as Google, Facebook, Netfiix, Twitter, et 


***Note: The submitted material is not printed in this hearing record but is on file with the 
Committee and can be accessed at: 

http: / / docs, house.gov / Committee / Calendar / By Event, aspx ?EventID= 1 03236. 
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cetera, building on top of this broadband infrastructure that we 
have in the United States. 

Secondly, with respect to some of the countries you mentioned, 
the United States is in a very different situation from say Taiwan 
or Latvia. We have a very sparsely populated country by compari- 
son. And part of the benefit of having the American communication 
system we have is that we have a commitment to universal service, 
and we try to connect as many people as possible in this country 
to the opportunities online. That is a difficult thing to do when you 
are talking about places like my home State of Kansas, for exam- 
ple. 

Nonetheless, however, as the Chairman pointed out, 80 percent 
of Americans have access to 25 megabits per second speeds. That 
is remarkable when you think about how dispersed our population 
is. 

Now, with respect to the second part of your question, you put 
your finger on the exact problem that we should try to solve at the 
FCC. How do we get more competitive alternatives into the mar- 
ketplace? That is why I focus on a variety of different policies mak- 
ing it easier to deploy wireless infrastructure, getting more spec- 
trum out there, embracing the IP transition. Those are things that 
could give people more alternatives than just the one or the none. 

Mr. CiciLLiNE. Chairman Wheeler, could you respond to that? 

Mr. Wheeler. This will shock everybody to find that Commis- 
sioner Pai and I are actually agreeing on something today. But I 
think there are multiple reasons. One is our geography. Two is the 
national investment that they have made that we have not. 

But the key that we are guiding on. Congressman, is what is it 
we are doing today to make sure that that chart doesn’t exist to- 
morrow? Because the chart is the result of decisions made a decade 
ago. 

I think there are three things to it. One is competition. We have 
to have competitive broadband providers. Two is spectrum, because 
spectrum is the pathway of the 21st century. And three is we have 
to have openness, because if these entities are allowed to build and 
then act as gateways where they make the decision of how net- 
works are used, we will continue to fall down that list. 

Mr. CiCiLLlNE. Mr. Chairman, one of the criticisms of the order 
of the FCC has been that it would either discourage or suppress 
capital investment in broadband, which is obviously necessary to 
accomplish just what you described. 

Would you respond to that? And have you seen any evidence of 
that? 

Mr. Wheeler. Thank you. Congressman. A couple of quick exam- 
ples. 

Number one is if you take a look at investment over the last 18 
or 20 years, what you will find is that the highest level of invest- 
ment was when broadband — DSL at the time — was regulated 
under Title 11. Then it kind of dips down and you are in a period 
where there is no regulation, and then the 2010 Internet rule 
comes in and it goes back up. So the fact of the matter is that, one, 
it is cyclical, and, two, it doesn’t seem to be impacted by these 
rules. 
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The other thing that is interesting is to watch Verizon in the 
wireless space. Verizon paid $4.7 billion at auction to buy C Block 
spectrum, which was encumbered with a requirement by the com- 
mission that it follow certain Open Internet-like rules, the only 
piece of spectrum where that ever has applied. 

They paid top dollar for it. They built it out. And not only did 
they build it out, that is where they put America’s first 4G LTE 
network. And clearly, those kind of openness rules neither held 
them back on their investment, nor held them back on putting the 
latest technology in place. 

Mr. CiCiLLlNE. Thank you. 

I thank you, Mr. Chairman. I yield back. 

Mr. Marino. Thank you. 

The Chair recognizes the gentleman from Texas, the former 
United States attorney. Congressman Ratcliffe. 

Mr. Ratcliffe. Thank you, Mr. Chairman. 

Thank you. Chairman Wheeler and all of the commissioners for 
being here today. 

I have only been in Washington for two and a half months. One 
of the reasons that I have the opportunity to be here is because the 
people back in my district, back in Northeast Texas, are extraor- 
dinarily frustrated with Washington. And that frustration can be 
summed up on two points: one, executive overreach; and two, intru- 
sive government regulation. 

So as to that first point, my constituents overwhelmingly believe 
that this Administration has ignored the Constitution, changing, 
waiving, and entirely suspending laws. And in fact, it is beyond de- 
bate but that Obamacare has been waived or delayed more than 20 
times. Now more recently, we are dealing with the fact that laws 
have been suspended, which allow 4 to 5 million unlawful immi- 
grants to remain in this country. 

To the second point, we are seeing an expanding government 
that tries to impose regulations into the everyday lives of the peo- 
ple that I represent. The Obama administration in the President’s 
first term averaged seven new Federal regulations every single 
day, each one of those regulations a tax, each one of those regula- 
tions some abridgement of someone’s freedom in this country. 

Which brings us to this most recent encroachment of freedom on 
the people that live in my district, and, indeed, this 300-page net 
neutrality rule really embodies the two things that my constituents 
dislike the most about Washington, frankly, a total disregard for 
the constitutional separation of powers and the government trying 
to reach further into their lives. 

It, certainly, appears to me that one of the most frustrating 
things about this regulation is that it is a solution in search of a 
problem that doesn’t exist. 

So I have to ask, why did this happen? And it begs the question, 
did this happen for political reasons? 

So, I would like to ask this question, was this decision motivated 
by politics. Commissioner Pai? 

Mr. Pai. Congressman, I don’t know what the specific motivation 
was. What I can tell you, however, is that it did not address a prob- 
lem that actually existed in the marketplace. 
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Mr. Ratcliffe. Commissioner Wright, do you believe that there 
were political motivations here? 

Mr. Wright. I, certainly, being a whole different building down 
the street can’t speak to what was going on in the FCC, so I have 
no opinion on the decision-making process at that agency. 

Mr. Ratcliffe. Ms. McSweeny? 

Ms. McSweeny. Like Commissioner Wright, I don’t have any vis- 
ibility into the decision-making process of the FCC. 

Mr. Ratcliffe. So let me turn to the Chairman. 

Was this politically motivated? 

Mr. Wheeler. This was based on a record, an extensive record 
that had millions of comments in it and was, from the very begin- 
ning, an attempt to follow on in the precedent of the commission 
that had established under both Republican and Democratic Chair- 
men. 

We have talked about how previous Republican Chairmen and 
Republican commissions have moved to have openness in the wire- 
less industry by invoking Title II, how they have moved against 
Comcast for blocking on the Internet, how the kinds of blocking, 
throttling, activities that are in our order are also in the bill 
that 

Mr. Ratcliffe. Well, let me reclaim my time here, Mr. Chair- 
man, because I heard your testimony earlier about throttling and 
blocking, and some of the examples. And obviously, you disagree 
with my opinion that this is a solution in search of a problem. 

So let me ask you this question, to the extent, and you went 
through some examples with Comcast and Verizon, but to the ex- 
tent there was actual anticompetitive conduct occurring on the 
Internet, and the FCC simply chose not to intervene, what would 
prevent the FTC from prosecuting? 

Mr. Wheeler. I think that the issue for the FTC is whether the 
actions fall within the gambit of their authority. And as we have 
discussed earlier with another Member, there is a different set of 
authorities that we have. And we felt that they definitely did fall 
within our gambit. 

Mr. Ratcliffe. Well, let me move to the issue of cost here, and 
how this rule is going to affect the cost of the constituents that I 
represent. 

Let me start with you. Commissioner Pai. Is this going to make 
what people buy in my district on the Internet more expensive? 

Mr. Pal Yes, it will. 

Mr. Ratcliffe. And what would be the reasons for that? 

Mr. Pal The reclassification of broadband as a telecommuni- 
cations service, and the consequent imposition of Universal Service 
Fund fees will increase consumer broadband bills. And it is just a 
question of when, not if, those increased fees are going to be passed 
on. 

Mr. Ratcliffe. Chairman Wheeler, do you agree with that? 

Mr. Wheeler. I have a different opinion, and as I said before, 
universal service is kind of a red herring. Commissioner Pai is on 
the joint board that will make a recommendation on that, and I 
think I have been gathering what his vote is going to be. 
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But insofar as the other activities, I think that we are going to 
he promoting competition, and competition increases speed and 
drives down cost. 

Mr. Ratcliffe. Mr. Chairman, I would love to ask more ques- 
tions, but my time has expired. 

I yield back. 

Mr. Marino. Thank you. 

Ladies and gentlemen, this concludes our hearing. Thanks to all 
of our witnesses for being here. I want to thank the people in the 
gallery for spending time here. 

Without objection, all Members will have 5 legislative days to 
submit additional written questions for the witnesses or additional 
materials for the record. 

This hearing is adjourned. 

[Whereupon, at 5:31 p.m., the Committee was adjourned.] 
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Response to Questions for the Reeord from the Honorable Tom Wheeler, 
chairman, Federal Communieations Commission 


(jurslions for the Rec o] J fr om Represenlative Steve C'hahoi (OH-I ) 

Qui-stion: My uiiJcrslanding is that the dnislically dvcliiiiiig coiniK'iisaliun nilcs I'ur II’ Kcluy 
Scrs icc - adopted before you joined the t oniiiiission -- drove out all of the providers except one. 
and that the i'C't' had to raise the rate from approximately $1 .0(1 lo up to $1 67 in order to keep 
that prov ider t'rom leaving the service. I his was a terrible development for the deaf, particularly 
the deaf-blind, who depend on this service. I he remaining provider will have no ineeniive to 
provide quality service or innovative products. I understand that this took place before you 
became Chairman, but how did the I CC arrive at a SI .00 compensation rate for II’ KeluyV 

Kespnnsr: 

The C onsumer and (iovemmenlal .-MVairs Hureau (CfiR or Rureau) ol the Commi.s.sion, pursuani 
lo delegated authority, typically establishes I KS I unil eompensiilion rates allcr reviewing the 
recommendations of the I RS Fund Adminisiralor w hich includes eo.st data and demand 
projeetions supplied by the serv ice prov iders. The rates are established before the 
commencement of the July I - June 30 Fund Year, and they remain effective throughout the 
l iind Y'ear IP Relay rates are determined pursuant to a price cap methoilology , which 
conlemplntcs a three year rate cycle with predictahlc adjustments of the rate in the second and 
third years, in aeeordaiiee with speeilie adjustment factors On oeea.sion. however, situational 
changes occurring during a Fund year have required the Riueuu to make mid-temt adjustments in 
FRS Fund compensation rates or contribution factors. A new three year cycle began in the 201 3- 
14 Fund Year. For that yeui. the Bureau establi.shed the base rate as Si .0147 but later raised it to 
51.0309. The base rate was established at a level substantially higher than the average costs 
reported by those providers who were ollcring IP Relay service at the tunc the costs were 
repttrted 

III 2013. ufier the Commission investigated the u.ser registration and verification practices of a 
number of IP Relay .serv ice providers, three providers terminated their prov ision of IP Relay 
service. In October 2014. one ol the two remaining IP Relay service providers announced that It 
too was Icmiinating its provision of the .service. clVeetive Nviv ember 15. 2014, Ihe remaining 
provider. Sprint, filed a request seeking a temporary adjustment of tire per-minutc compensation 
rate for IP Relay .serv ice, arguing that the existing, averaged compensation rate did not relleet its 
Individual costs and that its costs would increase due to the need to quickly ramp up service to 
accommodate u.sers migrating from Purple Communications (the exiting provider's) service. 

(3n December 29, 2014. the Rureau adopted a mid-year adjustment to ensure thtit Sprint is 
rea.sonably compensated for providing service to eligible users, including those who migrated 
from Purple Communications. I his .adjustment was deemed necessary to ensure that IP Relay 
service will continue to be provided without interruption, especially lo those consumers who rely 
on IP Relay scn ice as their sole or primary source of funetionally equivalent telephone service, 

kjuestiun: I am concerned that this will happen again in eommeieial Video Relay Service- the 
most eritieui serv ice for the deaf- because of similarly drastic and ongoing compensation rate 
cuts, which the courts found did not consider serv ice quality improvements. Will you review. 
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and if necessary to allow for a meaningful review, pause these ongoing cuts, to ensure that this 
critical service can he preserved and improved'.’ 

1 am concerned that the focus on driving rates down in both IP Relay and commercial VRS 
comes at the expense of providing quality, functionally equivalent services to the deaf. I would 
like you to review these rate cuts. 

Response: 

In 2013, the Commission unanimously adopted an Order and Notice ol'Protxtsed Rulemaking 
(NPRM) to refonn the Video Relay Service (VRS) program, In that Order, the Commission 
tecogni/cd the benefits of having multiple VRS providers in order to ensure high quality, 
functionally equivalent service, l-or that reason, and to improve the predictability of 
reimbursements and assist providers in planning efficiently for the transition to a new ralemaking 
approach that would use competitive bidding to establish market-based rates, the Commission 
adopted a gradiul four-year schedule for adjusting rates in the direction of cost bused levels. In 
slowly adjusting the compemsatiun rotes during the |veriod in which it is implementing structural 
reforms, the Commission is try ing to give all VRS providers, and especially the smaller ones, a 
reasonable opportunity to grow, increase efficiency, and to lest the value of their service on a 
level playing field. In the NPRM portion of that order, the Commission sought comment on 
proposals to use auctions and other methods to establish such market-based rates. In the next 
report and order and M*RM in the VRS Rcfomi proceeding, the Commission expects to address 
these issues further. 


We are in the second of the linir years contemplated by the Order to implement the various 
reforms, and arc on track to successfully implement all of the steps outlined by the Commission 
in 2013. for example, on May I. the Commission announced the award of a contract to develop 
an open source vidtx) access platform for use by VRS providers and the deaf community. As for 
the rates specifically, in 2012-2013 the Commission received rate recommendations from the 
TRS Fund Administrator, audits of the providers by the l•CC Ollice of Inspector General, input 
Irom the industry and consumer groups, and internal analysis of the financial information 
auhmincd by the VRS providers. The Commission adopted a relatively gradual, steady 4-ycar 
reduction in rates to the levels proptiscd by the fRS Fund Administralor, and consi.sient with 
rccommcndation.s by the IG’.s olficc. 

The C'ommission also proposed in 201 3 to move toward a market-based competitive bidding 
mechanism for the establishment of long-term VRS rates, follow ing the implementation of 
structural reforms, and that competitive bidding proposal is still under consideiation. In recent 
weeks, the Commission has received financial data from the Fund Administrator and from 
various providers. On March 30. 201 5. six VRS providers submitted a request for a one-year 
delay in tile four-year schedule of rate adjustments. The Commission will consider these 
arguments, as well as the data submitted, as part as its oversight of VRS programs and 
compensation rates. The proposal will be put forth for public comment this month. . 


o 



